REPORTS 


CASES ARGUED AND DETERMINED 


AT THE 


JANUARY TERM, 1819, 


PERKINS vs. MOORE, Junee, use, &c. 


1. A legatee or distributee of an estate, after a decree in the Orphans’ 
Ceurt, on final settlement, for the sum ascertained to be due him, may 
maintain an action on the administration bond against the executor or 
administrator and his sureties. 

2. A declaration on an administration bond, after final decree in the Or- 
phans’ Court against the executor, which avers the bequest, the ren- 
dition of the final decree in favor of the plaintiff, and the refusal of the 
executor to pay, is sufficient. 

3. A plea of former recovery, which discloses the fact that the former 
judgment was not a judgment on the merits, is bad on demurrer. 

4. The Judge of a County Court cannot sue, in his own name. alone, on 
the bond of an executor or administrator. The suit must be in his 
name for the use of the person aggrieved. 

5. Where a testator makes a pecuniary bequest, with the direction, that 
it “be, kept and loaned out upon interest by my executors,” until the 
happening of a certain event, then to be divided between the legatees, 
the executors will be considered as holding the fund as executors, and 
not as trustees: 

6. An executor will be presumed to hold a legacy as executor, unless it 
clearly appears from the will, that the testator intended that he should 
hold in a different capacity. 

7. If an executor, invested by the will with power over a legacy, as trus- 
tee, and not as executor, comes into possession of it in his representa- 
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tive capacity, his election afterwards to hold it as trustee must be man- 
ifested by some plain and unequivocal act, indicating such intention. 

8. The decree of an Orphans’ Court against an executor or administra- 
tor on final settlement, in the absence of fraud, is conclusive both as 
to him and his securities. 


Error to the Circuit Court of Tuskaloosa County. Tried 
before Hon. John D. Phelan. 


Dest by the defendant against the plaintiff im error. The 
declaration alleges, that the plaintiff in error, with Edward 
B. Elliott, Thompson Windham, Enoch Elliott and William 
Y. Glover, executed their writing obligatory as follows: 
“ Know all men by these presents that we, Edward B. Elliott 
and Thompson Windham, as executors of John Spencer, 
Hardin Perkins and Enoch Elliott, as securities for Edward 
B. Elliott, and John Cummins and William Y. Glover, as 
securities for Thompson Windham, are held and firmly bound 
unto Hume R. Field, Judge of the County Court of Tuska- 
loosa County, and his successors in office, in the penal sum 
of thirty thousand dollars ; to the payment of which they bind 
themselves, their heirs, executors and administrators; sealed 
and dated the 24th day of January, 1827. Now the condition 
of the above bond is such, that whereas the above bounden 
Edward B. Elliott and Thompson Windham, have been duly 
appointed executors of the last will and testament of John 
Spencer, deceased: Now, if they shall well and truly per- 
form all the duties that are, or may by law be required of 
them, then the above bond to be void, otherwise to remain in 
full force and effect.” 

The declaration avers, that John Spencer duly made his 
last will and testament, which was admitted to probate after his 
death; that Edward B. Elliott and Thompson Windham, with 
one Marr, were appointed executors thereof, and that letters 
testamentary were duly issued to said Edward B. Elliott and 
Thompson Windham, who gave the bond refered to, and 
took upon themselves the duties of executors. It also avers, 
that the testator, by his last will, amongst other legacies, gave 
to his two grand-children, Henry W. Spencer and Sarah Jane 
Spencer, who has since intermarried with one Massey, for 
whose use this suit is brought, one-eighth part of the resi- 
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due of his estate, to be kept and lent out by his executors, 
until the said Henry W. Spencer, or the said Sarah Jane, 
should marry or become of age, and then to be equally divid- 
ed between them. It further avers, that afterwards, on the 
14th day of January 1831, a final settlement and distribution 
of the estate of the testator, was had in the Orphans’ Court of 
Tuskaloosa county, and that on said settlement it was ordered 
and decreed, that Edward B. Elliott, executor as aforesaid, 
pay to Sarah J. Spencer 567 97-100 dollars, as by the re- 
cord of said final settlement and decree remaining on file will 
more fully and at large appear. The declaration further avers, 
that a large amount of assets came to the hands of the.execu- 
tors, more than sufficient to satisfy said decree, and which 
were liable to pay the same, but that said Edward B. Elliott 
had failed to pay said sum of money, named in said decree, 
and had removed from the State to parts unknown—whereby 
the defendant had become liable, &c. 

To this declaration there was a demurrer which was over- 
ruled, and the defendant then craved oyer of the bond, and 


filed twelve pleas, which were demurred to and the demurrers 
sustained. The pleas, so far as it is necessary to notice them, 
are set out in the opinion of the court. The several rulings 
of the court are assigned as error. 


Porter, for plaintiff in error. 


1. The allegation of money, ascertained by decree to be 
due by the administrator to the distributee, is not a sufficient 
breach. Mitchell v. Connolly, 1 Bail. 203, 

2. Suit cannot be sustained against sureties of an executor 
on the bond, at the suit of the distributee, without a judgment 
against the administrator. Jones v. Anderson, 4 McCord, 113. 

3. A legatee cannot recover against the surety a sum de- 
creed, unless other proceedings be had as evidence of waste 
of assets by administrator, which should have been applied to 
the legacy. 1 Lomax on Ex’ors, 179; Taylor v. Stewart, 6 
Call. 520 ; Hairston v. Hughes, 3 Munf. 568. 

4. The declaration should have avered a settlement, and a 
sufficient amount of assets on hand, after the payment of all 
debts. 

do. A devastavit should be established, either by decree, or 
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by a separate suit ; and a refunding bond tendered. 3 How. 
M. R. 257, Carmichael v. Browder. 

6. The decree set out here, did not authorise a suit on the 
bond. What is shewn is no breach of it. Vick v. House, et 
al. adm’r, 2 Howard, M. R. 617; Judge, &c. v. Phipps, 5 
Howard, M. R. 59. 

7. The court unquestionably erred in overruling the several 
pleas of defendant. The pleas are good in themselves, and 
the court could not say on the issues before it, they could not 
be sustained by proof. 


Peck, contra, 


DARGAN, J.—We consider it settled by the decisions of 
this court, that a legatee or distributee may sue the executor 
or administrator and his securities on the bond, to recover a 
legacy or distributive share after a final setement of the es- 
tate has been made in the Orphans’ Court, and the amount due 
to such legatee or distributee ascertained by the decree of the 
court and ordered to be paid. Judge of the County Court of 
Madison v. Looney, et. al. 2 Stew. & Por. 70; Judge of the 
County Court of Limestone v. French, 3 Stew. & Por. 263 ; 
Same v. Coalter, 3°do. 348. And when we reflect that the 
Orphans’ Court has full jurisdiction to make final settlements 
of decedents’ estates, and to decree the payment of the assets 
to those entitled, either as distributees or legatees, it must be 
apparent that when such decree is rendered, it is conclusive 
on the administrator ; and if he then refuse to pay the amount 
thus ascertained, such refusal must be a breach of the condi- 
tion of his bond, which is, that he will perform all the duties 
required of him by law as such executor—and if there has 
been a breach of the bond, and the amount ascertained to 
which the party aggrieved by the breach is entitled, by a judi- 
cial proceeding, to which the administrator was a party, 
there can be no reason for requiring further proceedings, be- 
fore the bond can be put in suit. This view shows, that the 
declaration is sufficient, as it alleges the bequest, the rendi- 
tion of the final decree in favor of the plaintiff, and the refusal 
to pay. 

The next questions arise on the sufficiency of the pleas, 
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which were demurred to, and to which demurrers were sus- 
tained. 

The first plea alleges, that at the March Term of the Circuit 
Court of Tuskaloosa County, A. D. 1841, Marmaduke Wil- 
liams, then Judge of the County Court of Tuskaloosa, implea- 
ded the said defendant and Edward B. Elliott, the executor, 
in a certain action of debt to his damage ten thousand dollars, 
founded on the identical same writing obligatory and condi- 
tion, in the plaintiff’s declaration described, and declared on 
the same writing obligatory by the description of Marmaduke 
Williams, Judge of the County Court of Tuskaloosa County, 
and successor in office of Erasmus Walker, &c.; and in his 
said declaration, assigned the same breaches mentioned in the 
declaration in this behalf; to which, the defendants filed a 
general demurrer, and thereupon such proceedings were had, 
that, by the judgment of said Circuit Court, it was considered 
that the demurrer be sustained, and the defendant go hence, &c. 

A demurrer admits all the facts well pleaded, and demands 
the judgment of law arising on those facts; and when the 
judgment is pronounced it must be conclusive upon the parties, 
and as effectually determine the litigation as if judgment had 
been rendered on verdict. But if the demurrer be sustained 
for some defect in the pleadings, and judgment is not pro- 
nounced on the merits of the case, then there has been no judg- 
ment on the facts or merits, and consequently the demurrer 
which was sustained, because of defect in the pleadings, can 
form no bar to a subsequent action. See 1 Chitty’s Plead. 
198. So if a declaration in assumpsit is bad, and the defen- 
dant, instead of demurring, plead an insufficient plea, to which 
the plaintiff demurs, and judgment is given against plaintiff 
because of the insuiliciency of his declaration, and the plain- 
tiff afterwards sue and declare aright, to which the defendant 
pleads the judgment on demurrer to the former suit, reciting 
the record in hec verba, this is not a good plea, for, with- 
out question, the plaintiff having committed a mistake in his 
first declaration may set it right in a second action. Bac, 
Abridg. Vol. 7, Tit. Pleadings, page 636. From these au- 
thorities, it is manifest that the plea of judgment in a former 
suit upon demurrer, must show, that the judgment was pro- 
nounced on the merits of the case ; for the plea is a bar only 
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when the judgment was rendered on the merits. If the plea 
therefore set forth the record of the former suit, and it is 
apparent that no judgment could have been rendered for 
the plaintiff, owing to the defective manner in which the 
suit was brought, or the pleadings made up, without regard to 
the merits, the plea is bad, for it creates no bar to the action. 
The record set forth in this plea, shows that the suit was 
brought by Marmaduke Williams, the Judge of the County 
Court of Tuscaloosa County ; but it does not show that it was 
brought for the use of any one. The Judge of the County 
Court cannot sue in his own name and recover of an execu- 
tor and his securities for a breach of the bond ; but the party 
injured alone can sue, and the suit must be in the name of 
the County Judge for his use. It is clear that a suit in the 
name of the County Judge alone, and not for the use of any 
one, is no bar toa suit for the use of the party aggrieved. The 
demurrer to the first plea was, therefore, properly sustained. 

The 6th plea sets out the will verbatim, and avers, that by 
the will, the executors were appointed trustees, to keep the 
legacy bequeathed to the plaintiff for her use and benefit, and 
that said legacy did not come to the possession of said execu- 


_ tor, as executor, but as trustee. The portion of the will that 


gives rise to this plea, is in the following language: “The 
remaining part of my estate, after paying my debts, and the 
special bequests herein stated, shall be divided as follows: 
1. Henry Spencer and Sarah Jane Spencer, children of my 
son John Spencer, shall have one-eighth part, to be kept and 
loaned out upon interest by my executors, until either may mar- 
ry or arrive at lawful age, then said eighth part to be equally 
divided between them.” We do not think that the testator de- 
igned that his executors should take and hold this legacy freed 
from their character asexecutors. The legacy is not bequeathed 
to them in trust, nor can they claim any title to it, but in their 
character as executors. The power given to them to lend it 
out upon interest is given to them as executors, and we do not 
think they could claim to exercise that power in any other 
character or capacity. The correct rule on this subject is, that 
the executor shall be considered as holding the legacy in his 
character as executor, unless it clearly appears from the will, 
that the testator intended that it should be held by him as 
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trustee and not as executor. See 10 Gill. & Johnson, 27. 
But even if it were conceded that the executors by this will 
were clothed with power over the legacy as trustees, inde- 
pendent of their character as executors, and after they 
had elected to hold the legacy as trustees, and not as execu- 
tors, that their liability as executors ceased, and their securi- 
ties discharged from further responsibility—yet it is manifest 
that they can come into possession of the funds only as exe- 
cutors in the first instance, and it is in that character and in 
that alone, that the assets came to their possession—and it 
was in that character the final settlement was made, and we 
could not infer that they elected to hold the legacy in their 
character of trustees, and not as executors, unless there be some 
act done by them, clearly indicating the intention to hold as 
trustees, and not as executors. Before we could pronounce 
that the executors held the legacy as trustees, we must be able 
distinctly to see, that they looked upon the fund not as assets 
of the estate, but as a legacy in their hands as trustees for the 
use of the legatee. If, therefore, the executors had been ap- 
pointed trustees by the will, independent of their character as 
executors, and they had elected to hold the legacy as 
trustees and not as executors, and after this election, the fund 
had been lost, the securities would not have been liable for 
their default as trustees merely ; but that they have elected to 
hold the fund as trustees, and not as executors, must be made 
to appear by some plain and unequivocal act; and as there is 
no act, from which the intention to hold the fund as trustees 
could be infered, we could not pronounce that they ever did 
intend to hold it as trustees. We know they received it as ex- 
ecutors, and if they held it in any other capacity, it .should 
have been made distinctly to appear by some act plainly 
manifesting that intent. 9 Metcalf’s Reports, 525. We 
come therefore to the conclusion, that the will does not 
clothe the executors with the character of trustees, indepen- 
dent of their character as executors, and even if it did, that the 
plaintiff in error would be responsible for any default pre- 
vious to some act that would make manifest the intention to 
hold as trustees, and not as executors. The plea therefore, in 
any point of view, was insufficient. 

The 7th plea avers, that at the time of making the settle- 
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ment and the rendition of the decree, the executor had fully 
administered all the assets that had come to his hands, in the 
payment of debts and legacies, which were to be paid before 
the legacies bequeathed to the plaintiff. In the case of Wil- 
liams v. Howell, 4 Alabama Reports, 693, this court held, 
that a surety of an administrator in the absence of fraud 
was concluded by a settlement made with his principal in the 
Orphans’ Court. In that case, the securities filed a bill for 
relief, alleging that the administrator, in his settlement, did not 
credit himself with amounts to which he was entitled, and that 
these credits were omitted with the intent to swell the distri- 
butive shares of each distributee, and that the administrator 
was insolvent. The proof however failed to establish any 
fraud in the settlement, and the court said, “that it was the 
duty of the administrator to settle his accounts in the Orphans’ 
Court, and if in the performance of this duty a sum of money 
is ascertained to be due from him to the estate, and a decree 
is rendered against him, that both the administrator and his 
securities are concluded by it.” The court relied on the au- 
thority of the case of Townsend & Gordon v. Everett, 4 Ala. 
607, in which it was held, that a security of a County Treas- 
urer, was bound by the annual settlements made by his prin- 
cipal, and his statements made to his successors in office, 
showing the amount of public money in his hands, because 
the law required him to do those acts. Under the influence 
of these decisions, we must hold, that in as much as the law 
requires executors and administrators to make final settle- 
ments of the estates they represent, that the decrees rendered 
by the Orphans’ Court upon such settlements are conclusive, 
alike on the acministrator and his securities, unless success- 
fully impeached for fraud. ‘The demurrer to the 7th plea was 
properly sustained, as this plea contains no allegation of fraud 
in the settlement and decree of the Orphans’ Court. 

These are the only pleas that have been attempted to be 
sustained in the argument of counsel, and we do not think it 
necessary to examine the others at length. We see no error 
in sustaining the demurrer to them, and the judgment must be 
affirmed. 
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PERKINS vs. MOORE, Jupee, &c. 


i, A judgment on general demurrer to the declaration is a judgment on 
the merits, and is conclusive in a subsequent suit on the same cause 
of action. 

2. A plea of former recovery, which avers “that the plaintiff impleaded 
the defendant and one E. B. & E. E. in a previous action of debt, on 
the same bond and condition now sued upon, and in the same Court, 
and assigned in his declaration the same breaches of the condition of 
said bond now assigned,” &c., identifies with sufficient certainty the 
two causes of action. 


Error to the Circuit Court of Tuscaloosa. Tried before 
the Hon. John D. Phelan. 


Tis was an action of debt, instituted in the name of the 
defendant, for the use of Isaac N. Mayfield and wife, against 
the plaintiff in error, as a security on the bond of Edward B. 
Elliott, Executor of John Spencer, deceased. The facts of the 
case appear fully in the opinion of the Court. 


J. B. Cuarke and Porter for plaintif_—1. A judgment on 
a general demurrer to a declaration is a final judgment on the 
merits. Gould’s Pleading, 477, §§ 43-44; Bacon’s Ab., title 
Pleas and Pleading—Demurrer 4. 

Il. A plea of a former judgment for the defendant on a 
general demurrer to a delaration, stating the same identical 
cause of action and breach, is a complete bar to the action. 
Gould’s P. 478, See. 45. 

Il]. A plea of a former judgment for the defendant on a 
genera! demurrer to a declaration, stating the same identical 
cause of action and breach, creates a complete bar, unless such 
bar be avoided by replication. 1 Chit. Pl. 198, 214, 540; 
1 Mod R. 207; Viner’s Ab. title, “Judgment,” 2-4; 3 Chit. 
Pl. 928, 930, and 1062. 


Peck for defendant—I. As to the plea of former judgment 
on demurrer, against the defendants in error, I refer the court 
to Wilber v. Gilman, 21 Pickering, 250, 253; Knox v. 
Waldoborough, 5 Greenleaf, 185; 1. Mod Rep. 207; 1 Ch. 
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Pl. 198, 199, and note 3; 2 Wm. Blackstone, 827; 3 Ch. Pl. 











928, 956. 

A plea of former judgment need not state the issue, upon 
which the judgment was rendered ; it need not state whether 
it was an issue of fact, or of law. On such plea, the judg- 


ment is prima facie conclusive, and in such case, the plaintiff 
must reply that it was not a judgment on the merits, Lut if 
the plea shows, that the judgment was not on the merits, the 
plaintiff may demur. 


OT Es 


CHILTON J. No objection is brought to our view, to 
the declaration in this case. It is in the usual form and con- 
tains every averment necessary to make it good. It is upon 
the bond of the executor, against whom the plaintifis below 
have a judgment in the Orphan’s Court, with a return of n- 
la bona, upon an execution issued thereon. ‘This, according 
to our numerous decisions, is sufficient to entitle the plaintifls 
below to their action. 

The several pleas which were filed in this case, except 
the first, have passed under our revision, in the case of Per- 
kins et al v. Moore, Judge, &c., at the present term, and were 
held bad. It is therefore unnecessary to notice them in this 
opinion. We will confine our examination to the first plea. 

This avers, that the plaintiff impleaded the defendant, and 
one Ki. B. and Enoch Elliott, in a previous action of debt, on 
the same bond and condition now sued upon, and in the same 
court, and assigned in hisdeclaration the same breaches of 
the condition of said bond now assigned: That the said 
defendants in said previous suit demurred to said declaration, 
which demurrer was sustained by the court, and thereupon i 
such proceedings had, as that judgment was rendered in said 
suit, that the said defendants go hence and receive their costs, 
which said judgment, it is insisted, is in full force and unre- 
versed, &c. i 

To this plea, a demurrer was interposed, and sustained in the 
primary court. It is here insisted that the judgment in the 
former suit, not being on the merits, but shown by the plea to 
have been upon demurrer, should not bara subsequent action. 
This doctrine seems to have received some countenance from 
this court under its old organization, as appears by the case 
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of Pace v. Dossey.1 Stew. Rep. 20; see also 2S. and P. 341. 
But the correct doctrine is, that a judgment on a general de- 
murrer to a declaration is a judgment on the merits, and con- 
clusive upon a subsequent action forthe same cause. In this 
case, a majority of the court are of opinion, that the plea, al- 
though it does not set out the record of the former judgment, 
sufficiently identifies the two declarations, to satisfy them, that 
they are substantially the same, and being the same, the judg- 








ment on demurrer is a good bar. Gould on Pl. 478; 1-Chit.. 


Pl. 198, 214,540. I have not been able to agree with my 
brethren in respect to the identity of the two causes of action, 
or rather of the two declarations. In my judgment, the plea, 
being in the nature of an esteppel, cannot be aided by any in- 
tendment; and this declaration being confessedly good, we 
cannot therefore intend that the former declaration, although 
it averred the same breaches of the same bond, averred them in 
the same way; for if this intendment were indulged, it would 
amount to a presumption, that the court, upon the trial of the 
first case acted improperly, and decided against the law. I 
think it better conforms to the law, governing the doctrine of 
legal intendment, to presume that the same breaches, now as- 
signed upon the condition of this bond, were imperfectly as- 
signed in the first declaration. 

It will be observed, that this plea is unlike any of the forms 
furnished by the books, and we have looked in vain for a pre- 
cedent to guide us. ‘The usual mode is for the defendant to 
plead the former judgment in bar. This plea does not show 
whether the judgment was upon the merits, or otherwise ; but 
if the judgment was not upon the merits, but was rendered 
upon a defect in the declaration, then the practice is for the 
plaintiff to reply this matter. In the case at bar, however, 
the plea itself shows that the farmer judgment was upon a 
demurrer to the declaration, and showing this, in my opinion, 
the legal intendment is that the declaration in the first case 
was defective, and unlike the declaration in this case, which 
is manifestly good ; and the pleader having thus raised a pre- 
sumption adverse to his plea, should have gone further, and 
have averred not only, that the two declarations contained the 
same identical breaches, on the identical same condition of 
the bond, but that all the other collateral facts, necessary ta 
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give point to the breaches, were identical. My brethren think 
the plea in substance does this, and that the demurrer to it 
was improperly sustained. According to the rules of law, 
which in my judgment apply, the plea, which is purely tech- 
nical, and which, being a plea in estoppel, should not be aid- 
ed by intendment, does not sufficiently exclude the presump- 
tion, which the law raises of a defect in the first declaration. 
The judgment pleaded must be upon the merits—1. Greenl. 
Ev. 530 and citations. 

Let the judgment of the Circuit Court be reversed, and the 
cause remanded, that the plaintiff, if he desire it, be allowed 
to reply, and such proceedings be had, as shall conform to 
the views of a majority of the court. 


DEARING rs. WATKINS. 


2. An unregistered mortgage is valid and operative against subsequent 
purchasers, with notice. The fact that the mortgage was executed in 
another State, whilst the property was in this, caunot affect the prin- 
ciple. 

2. The retention of possession, by the mortgagor, after the law day has 
elapsed, is not prima facie evidence of fraud: It is, at most, but a cir- 
cumstance from which fraud may be inferred. 


Error to the Circuit Court of Lawrence. Tried before the 
Hon. Thomas A. Walker. 


Tuis was an action of detinue by the plaintiff in error 
against the defendant for the recovery of a slave and damages 
for his detention. The plaintiff claimed title under a mort- 
gage executed to him on the 24th October, 1840, by James 
Jackson, the consideration and bona jides of which were ad- 
mitted. The mortgage was executed in the State of Georgia 
on property in this State, and the debt, which it was intended 
to secure, became due on the Ist January, 1841. The defend- 
ant relied for his defence on a bill of sale from said James 
Jackson, dated the 10th January 1842, the consideration paid 
being a note ofsaid Jackson for $662 held by the defendant, 
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and which was extinguished by the purchase. The slave was 
owned by Jackson as far back as 1832, had continued in his 
- possesion in Alabama up to the date of the purchase by the 
defendant, and was then delivered to him. It was admitted 
that the mortgage had never been recorded in this State, but 
the defendant had actual notice of it at and before his pur- 
chase. ‘The court upon this state of facts charged the jury, 
Ast. That although the mortgage was valid between the parties 
both in the State of Georgia and in this State, yet, as to sub- 
sequent purchasers and creditors in this State, who became 
such after the law day had elapsed, it was fraudulent and 
void, notwithstanding such purchasers and creditors had ac- 
tual notice of its existence, unless it had been duly recorded 
in this State in accordance with the requirement of the state 
ute. 

2. That if the mortgagor was permitted to retain possession 
of the slave, after the law day of the mortgage had elapsed, it 
was prima facie evidence of fraud, and required explanation. 

To these charges the plaintiff excepted, and now assigns 
them as error. 


T. M. Perers for plaintiff. 

1. Under the acts of 1823 and 1828, which, if any do, apply 
in this case, actual notice renders registration unnecessary. 
The act of 1803 does not apply, as the mortgage was on con- 
sideration deemed valuable in law. Clay’s D.255, §§ 5, 4, 3; 
Smith v. Zurcher, 9 Ala. 208; Bolling v. Carter et al., 9 Ala. 
921, 923; 3 Stew. 233; Ohio Life Ins. Co. v. Ledyard, 8 Ala. 
866; 1 Story Eq. § 403; 10 Ala. 682; 4 Ala. 469. 

2. The retention of possession by the mortgagor of personal 
property after the law day is passed, is not prima facie evidence 
of fraud. It must be shown that there is fraud before fraud 
need be rebutted: iraud is not a presumption of law, but a 
fact to be proven. Simerson v. Br. Bank at Decatur, 12 Ala. 
205, 212, 213; Willis v. P. & M. Bank, 5 Ala. 781; 1 Story Eq. 

3. The mortgage, under which the plaintiff claims, having 
been made and delivered in the State of Georgia, by a resident 
citizen of that State, and conveying property in this State at 
the time of the execution of the mortgage, is not affected by 
the act of 11th January, 1828. The language of this act is 
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descriptive only of such conveyances as have been made by 
parties residing in this State. It isnot ambiguous. It cannot 
therefore be extended by construction to others not mentioned. 
Expressio unius est exclusio alterius, is the law of statutes as 
well as contracts. Conveyances so circumstanced are also 
excluded by the acts of 1803 and 1823, as their language does 
not embrace it; and as State laws have no force eatra territo- 
rium, (12 Ala. 53, 42,) this State never infended its enactments 
to operate on foreign contracts. Clay’s Dig. §§ 5,4,3; Cater- 
lin v. Hardy, 10 Ala. 514; Adams v. Broughton, 13 Ala. 731; 
2 Dwarris Stats. 712; Rex v. Cunningham, 5 East. 478; 
Broom’s Max. 278; Co. Litt. 210. 


L. P. Waker for defendant. 


1. It is contended for the plaintiff in error, that‘as to Wat- 
kins the mortgage is certainly valid, although not registered in 
time, he having actual notice of its existence. Actual notice 
of the existence of the mortgage is equivalent to the constructive 
notice afforded by registration. E contra—We contend that 
the absence of any certificate of probate or acknowledgment 
defeats the validity of the mortgage, even with actual notice. 
To authorize the registration of such a deed, it must be ac- 
knowledged by the maker thereof, or be probated by one of the 
subscribing witnesses thereto, before one of the officers named 
in the act. Clay’s Dig. 153, §§ 7 & 8—p. 256, § 7; 8 Ala. 
360. The statute requires the certified oath of the witness 
that he saw the maker of the deed execute it—a very different 
thing from the mere subscription of a name, which the clerk 
of a court certifies is a genuine signature. Although regis- 
tration upon an acknowledgment or probate defective or irreg- 
gular in form, may be valid and operative as constructive no- 
tice, yet a registration without some acknowledgment or pro- 
bate is a nullity, and therefore no notice. These conditions 
must be complied with, otherwise the party has no right to 
have his deed registered, and the clerk no authority to record 
it; and an act illegally done can possess no virtue and confers 
no rights. 8 Ala. 360; 4 Ala. 469; 5 Ala. 297; 2 Ala. 203; 
5 Porter, 413; 3 Cranch, 140, 155; 4 Kent, 174. Therefore, 
the mortgage would be invalid, even if recorded in time—its 
registration being illegal and unauthorized. How can actual 
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notice put the plaintiff in a better condition than registration 
would have done? 8 Ala. 866 makes actual notice of the ex- 
istence of the deed equivalent to the constructive notice afforded 
by registra‘ion—that is, that the former is a good substitute for 
the latier. But as the registration, even within the thirty days, 
is of no avail unless the mortgage has been previously probated 
or acknowledged, so neither is actual notice—because, being 
a mere substitute for the former, it cannot effect more than that 
could have done. Ac'ual notice being merely equivalent (8 
Ala. 856) to constructive notice, cannot, of course, dispense 
with any of the steps or formalities essential to the validity of 
constructive notice. ‘The actual notice must be of a mortgage 
fit for registration, which is not the case until it is probated or 
acknowledged. Ac/ual notice is equivalent to registration, 
but not to registration avd probate. Until its execution 
is proved or acknowledged, it is not a mortgage. Up to 
this, there is a docus penitentia. It is an inchoate instru- 
ment, a knowledge of which operates as a mere declaration 
of an intention on the part of the grantor. The actual notice 
must be of a perfected lien. 

2. The possession of the negroes by Jackson after default 
in the payment of the notes for the security of which he gave 
the mortgage, raises the presumption of fraud, and must Le ree 
butted by the plaintiff? 5 Ala. 303, 336, 374; 6 Ala. 185; 4 
Ala. 469; 7 Ala. 262; 7 Ala. 690; 4 Hill’s (N. Y.) Rep. 272, 
3808-10-11. 

The instrument offered in evidence to support Dearing’s ti- 
tle is not an absolute bill of sale. It was liable to be made void 
upon payment of the money intended to be secured, and there- 
fore does not come within the rule laid down in P. & M. Bk. 
of Mobvile v. Borland (5 Ala. 531, 549); nor is it a conditional 
sale, because the debt intended to be secured was not dis- 
charged—this is necessary to a conditional sale, (4 Kent, 145, 
note a); but it is a morigage, vesting the title and possession 
at once in the mortgagee, subject to defeasance upon payment 
of the notes to Dearing at the time appointed. Jackson’s pos- 
session, then, was inconsistent with the terms of the mortgage, 
and therefore a badge of fraud, which it was Dearing’s duty 
to explain. 5 Ala. 303, 336,374; 6 Ala. 185; 7 Ala. 262, 690; 
4 Ala. 46); 4 Hill’s (N. Y.) Rep. 272, 3808-10-11. 
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DARGAN, J.—Although a mortgage be not recorded, yet 
if one with actual notice purchase the mortgaged property of 
the mortgagor, he buys subject to the mortgage, and as against 
him the mortgage cannot be considered invalid, because it 
has not been recorded in the manner prescribed by the stat- 
utes. This has been so often determined by this court, that it 








cannot now be considered as a question open to controversy. 
Smith v. Zurcher, 9, Ala. 208 ; Bolling v. Carter, et al, 9 Ala. 
921 , Ohio Life Ins. Co. v. Ledyard, 8 Ala. 866; 4 Ala. 469. 
These decisions accord with decisions of other States on statutes 
similar to our own, (See 4 Halst. 193; 1 Pick. 164; 1 Mete. 
Rep. 214,) and in our judgment harmonize with the reason 
upon which the statutes were made. 

The object of registration laws is, to give wotice that subse- 
quent purchasers and creditors be not deceived; and if one 
purchase with actual notice, he is in possession of that infor- 
mation that the Statute intended to place within his reach. 
If he buys the mortgaged property, with notice of the mort- 
gage, he cannot complain that he has been deceived or de- 
frauded. 

The argument, however, in this case, assumes that the mort- 
gage deed is inchoate or incomplete, until it is duly acknowl- 
edged or probated in a manner that would authorize its being 
recorded ; and as the mortgage, which is the foundation of 
the plaintiff's title, has never been acknowledged, it is invalid 
as against a subsequent purchaser with notice. A mortgage 
deed, like all others, is perfect and complete between the par- 
ties thereto, when signed, sealed and delivered. ‘The law 
does not require it to be probated or recorded in order to give 
it validity, as between the parties to it, but requires its regis- 
tration merely that all may have an opportunity to know of 
the existence of the deed. 

The charge of the court goes on the ground, that the mort- 
gage is invalid as against a purchaser with actual notice, be- 
cause it was executed in Georgia, conveying property in 
Alabama. We can see no reason for such a distinction. It 
was a valid deed between the parties in Georgia, and equal- 
ly so here ; and as the defendant had actual notice of it, he 
stands in the same relation to it as if the deed had been duly 
proved and recorded. 
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We might have closed this case, and sent it back for anoth- 
er trial, but as there is another question: presented, which 
may become a material inquiry in a subsequent trial, we pro- 
pose briefly to exgMB&s our opinion upon it. The c6urt charg- 
ed the jury that if {f@ mortgagor retained the possession of the 
slaves, after th day had_ passed, that this was prima facie 
evidence of fra n the case of the Plan. and Mer. Bank, 
v.. Widhis, 5. it is said, “ that if th@ seller of personal 
pr ref@ins ion after the execution of @m. ab- 
solute bill of sale, a transaction is prima facie fratitdadent, 

fom ii legal imputation, the purchaser must 

ecial®réason Why the possession did not ac- 
£, ,transfer But the same rule cannot be applied 
toa métga ze of a GMattel, + ten miortgagor fail to pay 
the debt intended to be se @and although the 
mortgagee do‘hot take immegiagg posiéssion, or commence 
suit by bill in equity or otherwis®, it cannot be assumed as a 
conclusion of law thatthe mortgage is‘fraudulent: The doc- 
irine laid down in this case is recognized in the subsequent 
case of Limerson v: the Br. Bank at Decatur, and we will here 
add that it meets our approbation. 

I understand, that when the law will prima facie presume 
fraud, because the ,possessson does not follow the transfer, 
that this legal presumption of fraud arising from the retention 
of possession, will not be rebutted or explained by mere 
proof, that the consideration of the transfer was bona ide ; but 
in addition to this, the vendee or claimant must show some : 
sufficient reason, why the possesssion was permifted to re- 
main with the vendor. Now a mortgage is a mere seqypity for 
a debt: The mortgagee may file his bill in equity to foreclose 
and sell, without troubling himself »with the possession, or he 
may sue at law ; the debt is the principal, the mortgage the 
security, and the law cannot denounce a mortgage as fraudu- 
lent, simply because the mortgagee does not take pee ie 
on the day the condition is forfeited. | 

If no suit be commenced, nor the possession changed, but it 
is permitted to continte with the mortgagor, these aré circum- 
stances to be weighed by the Jury, if the bona fides of the 
mortgage is assailed ; and these circumstances will have the 
more weight, the longer the possession is retained without 
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any demand being made for the property, or suit commenced. 

The jury will weigh these. circumstances, in connexion with 
all the proof, in coming to a conclusion, whether the deed is 
fraudulentfor not ; but the law cannot Pate unce a mortgage 
fraudulent, becomes the mortgagor a the possession of 
the chattel after the law day is past. 

- “As the ruling of the Circuit Court was 
here taken, the _ju@&ment must oh 
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2. Ifa party moves for a new trial, but without awaiting the action oy 
the Court, prosecutes a writ of error to this Court, where the judgment 
is affirmed, the primary Court has no longer the power to grant his 
motion. 

3. A writof error will not lie on the order of an inf vior Court granting 
anew trial. 


Error to the Orphans’ Court of Talladega. 


Ar the October Term, 1847, of the Orphans’ Court of Tal- 
lade e plaintiff in error propounded for probate a paper 
purporting to be the last will of David Walker, deceased. 'The 
next of kin having appeared and entered their caveat, an issue 
was made up and submitted to a jury, who returned their ver- 
dict, establishing the instrument as the will ‘of the deceased, 
and a decree was rendered in aécordance therewith. In the 
progress of the trial, a bill of exceptions was taken, and sub- 
sequently a motion was made for a new trial, which was con- 
tinued by the court. The reeord.does not disclose that any 
further action was.had on the motion, until the 15th of Junc 
1848, when the contestants moved the court to grant the mo- 
tion. The plaintiff in error appeared by counsel, and alleged 
several reasons why the motion shoukl not be then granted, 
and amongst others, that the contestants had sued out a writ 
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of error to the Supreme Court, to reverse the decree probating 
the will, and that it had, at the January ‘Term, 1848, of the 
said Supreme Court, been affirmed. All the objections were 
overruled by the Judge, the motion was granted, and a new 
trial ordered. To reverse this order, a writ of error is prose- 
cuted to this couift. 


McA?ee for plaintiff. 


Rice & Mopean, contra, submitted a motion: to i. the 
writ of errgr. 
‘a 


DARGAN, J. A court cannot grant a new trial, after the 
term is closed, at which the cause was tried, unless a motion 
during the term@ made, and for some cause continued until 
the next term; but if the motion is made, the legal effect of it 
is to retain the matter for that purpose; under the control of the 
court. The cause is said still to be in fieri, by reason of the 
motion; and thé court may make any order afterwards st 
may ie proper. Reese v. Billings, 9 Ala. 263; 3 Ala. 7 
Stephenson v. Mansony, 4 Ala. 317.. Yet there must be 
end of litigation, and a time must come when the power of 
the court over the judgment must cease, notwithstanding the 
motion may not have been disposed of. If, instead of pressing 
for the action of the court on the motion, the party takes a writ 
of error to the Supreme Court, and the cause is there heard 
and determined, and the judgment is affirmed, the judgment 
is final, and the inferior court no longer retains the power to 
grant a new trial. The Orphans’ Court had no authority to 
gtant the motion, if it was made to appear that the final de- 
cree probatitig the will had been affirmed by this court. 

But a writ of error is not the proper remedy to correct the 
erroneous act of the county Judge. This writ can only be 
issued to revise'a finab sentence, judgment, or decree. ‘The 
granting of a new trial is neither of these. 

Let the writ of error be dismissed. 
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her DEARING vs. LIGHTFOOT,. 


1. A written power to an agent, in charge of the plantation of his prin- 
cipal,“ to act for him in all cases whatever, an@)to do all which he 
might himself do,” coupled with subsequent verbal instructions, when 
about to break up the plantation and remove his family to another 


a settle up or discharge all demands aguinst the family before 







he vent) left, and, acting under the power of attorney, to do all 
that ht be necessary »’ will not confer on the LP authority 
to sell the slaves of his principal. 

2. If an agent, transcending his authority, sells the aon es of his princi- 
pal, and the principal ratifies the act, the purchaser is entitled to hold 
the slavrs as against a prior uurégistered mortgage, of which he had 
no notice at the time of such ratification. , 

3. The fact that a mortgage on property in this State is executed in 
another State, does not dispense with the necessity of registration in 


order to give it validity as against creditors and subsequent purchasers. 


Error to the Circuit Court of Lawrénce. Tried before the 
Hon. George W. Lane. 





"Tas was an action of detinue by the plaintiff against the 
defendant in error to recover the possession of two slaves and 
damages for their detention. The plaintiff relied on a mort- 
gage on the slaves in controversy, executed by*one James 
Jackson, in the State of Georgia, to the said_ plaintiff, on the 
24th October 1840. The defendant claimed title under a_bill 
of sale from Dr, Henry M. Jackson, acting as the agent of the 
said James Jackson, bearing date in January 1842. Botli 
James and Dr. Henry M. Jackson were examined under com- 
mission as witnesses. ‘The former testified, that the slaves, at 
the execution of the mortgage, were on his plantdtion in Law- 
rence county, to which they had been removed by him - from 
Tennessee in 1832: that when he left Courtland in December 
1841, to return to Georgia, whence he intendéd removing his 
family, he gave “no special authority to Dr. Jackson to sell the 
two boys, Solomon and Hercules, but that he had some years 
before given him a general power of attorney to act for him in 
all cases whatever, ard to do all which he himself might do: 
that in parting with his son, (Dr. Jackson) he told him to settle 
up all: demands against the family, before he, the said Dr., 
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should set off for Montgomery, and acting under - power of 
attorney above to do all that might be necessary.” T 
ness further stated, that the slaves in controversy were sd 
his son, Dr. Jackson, to the defendant, “ under a general. power, 
verbally given, to discharge all demands against the family 
before he left Courtland for Montgomery.” Dr. Jackson testi- 
fied to the sale of the slaves.to defendant#y himself, “ acting 

under a general power of attorgey, (since lost or destroyed) 
from the said James Jackson, toBgaifage all his business in the 
State of Alabama :” and that thepnrchase money was paid, by 
the defendant assuming two aclie due by said James Jackson, 
to the amount of about eight hundred dollars and hariding to 
the witness two hundred dollars incash. There was other testi- 
mony, but it has no bearing on the questions involved in the ease. 

The plaintiff’s counsel asked the court to charge the jury ; 

Ist. That the agency of Dr. Henry.M. Jackson, as set forth 
in his own and his father’s depositions, was insufficient in law, 
to authorize the sale by him of the slaves Solomen and Her- 
cules to the defendant, so as to vest the title of the said James 
Jackson in him: ; 

2d. That if the defendant claimed under a purchase from 
Henry M. Jackson, as the agent of James Jackson, the agen- 
cy shown in the testimony did not authorize the said Henry 
M. Jacksonto sell the slaves to the said defendant, or any 
other person under whom deferidant may claim. 

The court refused to give either of these charges, to which 
refusal the plaintiff excepted, and now-assigns:it as error. 


Tuomas M. Perers, for plaintiff in error: | 

‘1: ‘The mortgage in this case having been made in the State 
of Georgia, by parties residing at the time in that State, when 
at the same time the. property conveyed was in «this ‘State; its 
registration here is not required to:mdke it valid: - Catterlin 
v. Hardy, 10 Ala. 514; Adams v.-Broughton, adr Fy’ a Ala. 
731. See brief in Dearing v. Watkins. 

2. Generally, powers of attorney being .special ‘grants; are 
to be strictly construed, and the agent is restrained “by the 
terms conferring his authority as applied to the subject matter 
of his agency. Beyond these, he cannot be allowed to go-with+ 
out the greatest mischiefs.-.-A lax construction of an agent's 
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‘would put an end to the exercise to all corporate pow- 
an infinity of commercial transactions of every day’s 
ence, ‘which are almost necessarily done by agents. 
the business of the principal in Lawrence county, was 
nting” or fariing—nothing else, and the agent was cloth- 
ed with powers to manage this interest—nothing more. But 
nt to a«farm has no power to sell it, or the 
} belonging to it: thigqgould be a mode of breaking it up 
t not of carrying” it 6 ig. Lib. Tit. 3, 1, 63; Pothier 
3,° Tit. 3. 64; Cod. Lib. 13;1. 16; Story on Agency, 
86, § 71,, et seq: Story Agen. 21, 143, §§ 21, 126 et seq. and 
cases there cited; Scarborough v. Reynolds, 14 Ala. 252; 
v. Reenetsé 8 Wend. 494; Smith Mer. Law, Hol. 
on Gholson’s editor ch. 5, p. 5A, and notes. 


@bPrere i is no pretence that Dr. Jackson, had any express 
authority to sell the slaves here sued for, and it is denied that 
his general power of attorney to manage his father’s business 
in Alabama conferred it. The charges asked were therefore 
proper and should have been given in the language requested. 
Cole v. Spann, 13 Ala. 537; Hinton v. Nelms, 13 Ala. 222; 
Clealand -y. Walker, 11 Ala. 1059; Ivey v. Phifer, 11 Ala. 535, 


wt ey plaintiff shows the better title and ought to have re: 

















 ® . - 

L. P. Waren, for defendant ‘in error, contends that there 
is no error in the record, and cites 2 H: Black. R. 623, How- 
ard v. Baillie; Story’s Ag. §§ 62; 85, 86, 89, 91, 289. 


COLLIER, C. J—Powers of attorney are ordinarily sub- 
jected to a strict construction, and the authority is never ex- 
tended-beyond that which is given in terms, or is necessary 
and proper for carrying the authority so given into full effect, 
Consequently a powes'to sell, assign and transfer stock, will 
net include a power to.pledge:them for the agent’s own debt. 
Nor will.a power to bargain and sell land, include an’ author- 
ity. to:grant a license to the purchaser, _previous to a convey- 
». alee, fo:enter aud gut-timber on the. land, though done bona 

Jide with a. view sto effect the sale. ‘Story on Ag.,§ 68. An 


authority to {manage the property-of the principal has been 
held'not to entitlé.the agent to alienate any part of it, except 
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that 1 which ‘was perishable., So an agent with power to su- 
perintend a farm dpespot possess the power to sell it, or th 
out. Id. § 71. win 

: ether the agency be general or ‘spédial; 

it is said to be a ufiversal principle, that unless the inference 

is.expressly excluded by other circumstances, it includés” 

the usual modes and means of accontplichieg tie objects,and 

ends of the agency. Even an immaterial deviation 

agent from the appropriate course, will.not vitiate his 

he does not in substance exceed his right and duty. 


on Ag. § 85 7 
A power of attorney to collect debts, to execute aga 

®lands, to accomplish a complete, adjustment of all cone 
the constituent in a particular place, and to do all ot 
which the constituent could do in person, does not a 

the giving a note by the attorney in the principal’S, 
The larger grant of power it was supposed should, 
strued with reference to the matters specially n 
Rossiter v. Rossiter, 8 Wend. Rep. 494. Soa po 


torney “ fo ask, demand, sue for, recover, and receivé all such 
sum or sums of money, debts, Cues, accounts and 


mands whatsoever, which are, or shall be due, owi 

ble, and belonging to us, or detained from: us in a 

of ways Ojgmeans whatsoever, &c.” does not authg 
attorney to compound for, receive and release a sum 0 

ney which is not due and payable. Heflerman v. “etbng 7 
Watt’s Rep. 716. 

In Wood ¥. McCain, 7 Ala. Rep. 800, S., a practising physi- 
cian, being about to leave home temporarily, made. R. his agent 
by verbal appointment, with a general authority to: transact 
all business for him in this State, and left-with him his books 
and accounts for professional services “ for settlement.” It 
was held, that as it respected the books and accounts , the au- 
thority of the agent was restricted by the terms “ foe settle- 
ment ;” and he was not authorised to assign them to a siirety 
of his principal, to indemnify the surety-against the conse- 
quences of his suretyship. In this‘case, the distinction be- 
tween a general and a universal agent is recognized, and it 
was said-that such an universal authority, as the ‘latter may 
exeneise, will neyer be inferred from any general expxessions 
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however broad, but the law will restrain them to the particu 
Jar business of the party, in respect to “which, it is presumed, 
his intention to delegate the authority Was incipally direct- 
ed.” Thus, if a merchant in view of his. orary absence 
should delegate to. an agent, the full and’entire authority to 
self His personal property, to buy any property for him, or on 
higaccount, or to make any contracts, or to do any acts what- 

‘whith he could if personally present: These genera} 
ould be limited to buying or selling, connected with 
his Ordinary business as a merchant, and without some more 
speealic designation, would not be construed to apply to a 
sale @Phis household furniture. See also Story on Ag. § 21. 

: difference between a general and special agent, is said® 
is: the former is appointed to act in the affairs of his 
] generally, and the latter to act concerning some par- 
ject. In the former case, the principal will be bound 
of his agent, within the scope of the general authori- 

on him, although those acts are violative of his 
ctions and directions. In the latter.case, if the 
agent exceeds the special authority conferred on him, the prin- 
ipalkis hot bound by his acts. Wood v. McCain, supra; Paley 
9; 15 Johns. Rep. 44; Story on Ag. §§ 21-22-125- 
See also Scarborough v. Reynolds, 12 Ala. 252. 
er case, it was decided that a special 1ority con~ 
upon an agent, in the management of'a plantation and 
the intereSts connected with it, to demand and sue for all: 
monies, &c., the principal declaring that he subjected himself 
to be.sued through his agent in the same manner as if he were 
personally present, does not give the agent power to execute 
a note in the name of the pfincipal; nor does it authorize the 
agent to submit matters in dispute to’arbitration, at least until 
after suit brought: Further, an authority to an agent stated 
thus, * if you can honorably and fairly settle with Reynolds 
out of court, G6 so, if not, let the court and jury settle,” does 
not authorize a reference to-arbitrators ; nor will authority to 
exercise @ reasonable discretion, or to submit to a reasonable 
sacrifice, confer such a power. See also Wallace v. The Br. 
Bank.at’ Mobile, 1. Ala. Rep. 565; Hewes ‘v. Doddridge, 1 
Rabinson’s Rep. 143 ; Fisher v. Campbell, 9 Port. Rep. 210 ; 
Falls.v..Gaither, Id..605; Smith v. Gibson, 6 Blackf. Repag69. 
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Although the acts of an agent may be inoperative against 
his principal, yet it is competent for the latter to ratify them. 
The ratification of the act of one professing to act as agent, 
with knowledge of the facts, has the same effect as if the pre- 
vious authority of the agent had been ample, especially in a 
case, where the person to be affected was not privy to the act 
of the supposed agent. Reynolds v. Dothard, et al. 11 Ala. 
Rep. 531. But where a third person acquires rights after the 
act is done, and before it has received the sanction of the prin- 
cipal, the ratification cannot operate retrospectively, so as to 
overreach and defeat those rights, and it has accordingly been 
held, that where one, acting as anagent of a third person, went 
beyond his authority in making an assignment of debts due 
his principal, and a creditor of the principal caused a garnish- 
ment to be served upon his debtor, whose estate was assigned, 
the subsequent ratification of the assignment by the principal 
could not defeat the lien of the garnishee. Wood v. McCain, 
supra, and citations in the opinion. 

In determining the extent of the agent’s power in the case 
before us, every thing that the principal said in respect to his 
conversation with the plaintiff, in which he avowed to him 
the intention to provide for the payment of the mortgage debt, 
by a transfer of half the negroes, embraced by the mortgage, 
to his, the mortgagee’s son-in-law, and by an assignment of 
bank stock to the mortgagee, may be placed out of view. 
It cannot explain the written power previously given, nor 
even enlarge the interpretation of the subsequent verbal au- 
thority. 

It is testified by the mortgagor that when he left Courtland, 
in December 1841, he had given no special authority to his 
agent to sell the slaves in question, but some years previously 
he gave his agent a general power of attorney, to act for him 
in all cases whatever, and to do all which he himself might do; that 
on parting with his son (who was the agent referred to) the 
mortgagor told him /o seftle up all demands against the family 
before he should sct off for Montgomery, and, acting under the 
power above referred to, to do all that might be neceseary. 'The 
mortgagor deposed further, that the slaves, Solomon and Hercu- 
les, were sold by lis agent under a gencral power (verbally given) 
to discharge all demands against the family before he left Courtl- 
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land for Montgomery. It was also proved that the mortgagor 
removed his slaves from Tennessee to Lawrence county, ir 
this State in 1832; that he was about removing his family 
“back to Georgia,” in the winter of 1841 & ’42; that he had 
previous to his return to Georgia, a plantation in Alabama; 
that he had given no special authority to his agent to sell the 
slaves, Solomon and Hercules, previous to his departure from 
Alabama, but they were sold under the general power, ver- 
bally given, to discharge all demands against the family before 
he left Courtland for Montgomery. 

The agent testified that he sold the slaves in question under 
a general power of attorney from the mortgagor to manage 
all his business in the State of Alabama. ‘This power has been 
either lost or destroyed. 

The terms, if such as the mortgagor supposes, would con- 
stitute a universal agent. Mr. Justice Story admits that such 
an agency may potentially exist, but adds that it must be ol 
the rarest occurrence. Indeed, says he, it is difficult to con- 
ceive of its existence practically, inasmuch as it would be to 
make such an agent, the complete master, net merely dua facti, 
but dominus rerum, the complete disposer of all the rights and 
property of the principal. However this may be, we have seen 
that such an unlimited and unusual power will never be in- 
ferred from expressions, however broad, but will be restricted 
to the particular business in respect to which, it was intended 
to delegate the authority. 

It must be admitted that the testimony is not as precise and 
definite as it could be desired, and as it doubtless would have 
been, if the witnesses had been more specially interrogated. 
But we gather from the evidence, that the mortgagor had a 
plantation in Lawrence county, on which the slaves in con- 
‘ troversy were laborers and that the general power of attorney 
referred to his business in Alabama. In this view, although 
the authority may have been general, it must be restricted as 
to the field of its operation, and the manner in which it is to 
be exercised must be determined by the nature of the mort- 
gagor’s business. As it respects the present case, we shall 
consider the business to have been planting. 

A general agency to manage, direct and superintend a 
plantation does not confer the power to sell the plantation. 
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or the slaves which are placed there to cultivate it, or oth- 
erwise assist in promoting its operations. If it were al- 
lowable to sell one acre under such authority, at what point 
would a limitation be fixed, and if one slave might be sold, 
upon the same principle, could not all of them be disposed of 
in like manner? We cannot perceive any middle ground, 
beyond which the agent shall not go, if the right to sell be 
conceded to him. Instead of conducting and managing the 
business for the interest of his principal, he might entirely 
arrest and destroy it; and this although the proceeds of the 
sale might be misapplied, and never received by the principal. 
It would certainly be competent for such an agent to employ 
and dismiss overseers, to sell the crops, to purchase necessary 
stock, &c., but he couid net break up the business which it 
was the purpose of his agency to promote. 

The power to seftle all demands against the principal’s fam- 
ily, before the agent left “ Courtland for Montgomery,” or even 
to discharge them would not we have seen authorize the 
agent to make a note, or submit to arbitration; and we think 
it cannot authorize him to sell the slaves of his principal, 
which were about to be removed from the plantation. The 
fact, that the money received by the agent for the slaves was 
appropriated to the payment of the debts of the principal can 
make no difference ; certainly not, unless the principal was 
aware of suck appropriation, and did not object, or assented 
to it, before the plaintiff’s rights under the mortgage became 
known to the purchaser. Smith & Co. v. Zurcher, use, &c., 9 
Ala. Rep. 208; Daniel v. Sorrells and another, Id. 436. Af- 
ter that time, the mortgage would become as operative against 
the purchaser, as if it had then been executed anew. and re- 
corded, but it could acquire no greater force. If, therefore, 
ithe mortgagor, upon being informed of it, approved and sanc- 
tioned the sale which his agent had made, previous to the de- 
fendant being informed of the existence of the mortgage, such 
a ratification would give to the defendant a title to the slaves, 
which would prevail against an unregistered mortgage of 
avhich he had no notice. 

The fact that the mortgage was executed in Georgia, did 
not dispense with the necessity of registration, in order to 
make jt valid as a security against creditors and purchasers, 
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if the possession did not vest in the mortgagee, or there was 
no actual notice of its existence, or any thing else which the 
law considers equivalent. The slaves were in this State, and 
this was quite sufficient to subject the mortgage to the influ- 
ence of our registry laws, applicable to such a security. Ad- 
ams v. Broughton, 13 Ala. Rep. 731, instead of opposing, rath- 
er favors the conclusion we have stated; though it must be 
conceded, the precise question did not there arise. See also 
Smith v. Zurcher, use, &c., 9 Ala. 208. 

We cannot undertake to adjudicate the facts, and say that 
the ratification of the sale was made under such circumstan- 
ces as to impart to it validity against the plaintiff. It is the 
appropriate office of the jury to scan the testimony, and to de- 
termine what part of it shall be credited, and what rejected ; 
this duty cannot be assumed by the Judge. We cannot there- 
fore say that the plaintiff has not been prejudiced by the refu- 
sal of the circuit court to give to the jury the instructions he 
prayed. They were suggested by the testimony—were per- 
tinent, and, according to repeated decisions of this court, should 








have been given in the terms in which they were asked. If 


other instructions were necessary to have placed the cause 
upon its true grounds, the defendant could have then asked 
the court to give them. Whether any others were proper or 
could have availed, upon the proof set out in the bill of ex- 
ceptions, we do not pretend to intimate. It follows that the 
judgment must be reversed, and the cause remanded. 


R IDGELL Us, DAL E. 


1. R. and others execute a bond to D., conditioned to “ forever indem- 
nify and hold harmless the said D. from all loss and liability as a stock- 
holder or officer of the Irwinton Bridge Company,” of which D. was 
the President. D. sues R. on the bond, and assigns as a breach of its 
condition, that a suit was instituted against the company, to conduct 
which it became necessary to retain counsel, and that the plaintiff, be- 
ing its President, and authorized by it to manage said suit, finding it 
impracticable to engage the services of counsel on the credit of the 
company, did so on his individual responsibility, and has been com- 
pelled to pay therefor a certain sum of money, which the company has 
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never refunded :—Held, that the assignment does not set out such a 
breach as entitles the plaintiff to recover, and that a demurrer to it 





should have been sustained. 
2. A declaration in covenant must clearly show that the covenant is 


-- 


broken. 


Error to the Cireuit Court of Barbour. Tried before the 
Hon. George Goldthwaite. 


Burorp, for plaintiil: 

1. The breach must be within the words of the covenant: 
it must appear from the declaration that the covenant was 
broken. Bearce v. Jackson, 4 Mass. Rep. 408; Twamly v. 
Henly, ib. 441; Prescott v. ‘Truman, ib. 627; Richert v. Sni- 
der, 9 Wend. 416; Pollard v. Dwight, 4 Cranch, 421; 2 Ba- 
con’s Ab. (Am. ed. 1846,) p. 577, 578, 580, 582, 585. 

2. Covenant must be construed as commonly understood. 
Pavey & Orr v. Burch, 3 Missouri, 447. In the case at bar 
the covenant may have been intended to embrace liabilities to 
the company for official default or misfeasance, and liabilities 
for contribution and levy as a stock-holder ; or, (and past his- 
tory however recent, is noticed by the court) if it is remem- 
bered how many companies and corporations without bank- 
ing privileges assumed such privileges, and provoked the 
passage of the Act to make the oflicers and stock-holders per- 
sonally liable, then the covenant may be understood as inten- 
ded to cover such liabilities, which doubtless in this case was 
the fact, but by no construction can it embrace the case com, 
plained of. 

3. Whether “the company” was a private or corporate as- 
sociation, is deemed immaterial, as the president of either is a 
mere servant and agent and not necessarily interested in or 


liable for its contracts. 
Harnis, contra. 


DARGAN, J.—This was an action of debt on a bond, execu- 
ted by the defendant below and others to the plaintiff, in thesum 
of six thousand dollars, bearing date the 14th day of May 1844, 
which was subject to a condition in the following words: 
Whereas, the said Robert O. Dale has executed to us his three 
several promissory notes, amounting in all to five thousand 
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dollars, one for sixteen hundred and sixty-six dollars and six- 
ty-six cents, due six months after date, the others for the same 
amount, due at nine and twelve months, together with a mort- 
gage of real estate with power of sale to secure their prompt 
payment: Now if we forever indemnify and hold harmless 
the said Dale from all loss and liability as a stockholder or of- 
ficer of the Irwinton Bridge Company, this obligation to be 
void, but not else. ‘The declaration contains five assignments 
of the breach of the condition of the bond, or rather the same 
breach is assigned five times in language slightly different, but 
in legal effect the same. ‘The substance of the breach is that 
there was a suit pending in Randolph County, in the State of 
Georgia, against the Company, and the plaintiff, who was the 
President of the Company, together with the Secretary, were 
authorized to conduct and manage the suit, It became necess- 
ary to employ David Kiddoo as an attorney to take an appeal 
from the judgment of the Superior Court of Randolph, but he 
refused to be employed on the credit of the Company. ‘The 
plaintiff and the Secretary had to become individually liable 
to pay his fee, and they executed to him their note for two 
hundred and fifty dollars, of which the Company was inform- 
ed and they ratified the act. The plaintiff also avers that he 
has. been compelled to pay the note, that the Company is in- 
solvent and has not repaid him the sum paid the attorney— 
of all which the defendant had notice, &c. The defendant 
craved oyer of the bond and demurred to all the assignments; 
which was overruled by the court. The overruling of the 
demurrer is here assigned for error. 

The only question raised by the demurrer is, whether the 
facts alleged constitute a breach of the condition of the bond. 
The intention cf the obligors, as gathered from the language 
of the condition, is to indemnify and save the plaintiff harmless 
from all liability as a stock-holder and officer of the company ; 
and consequently, extends to protect him from all liability, in- 
curred in the performance of the duties required of him as 
president of the company, as well as all liability imposed on 
him by law as such stock-holder, or that it was his legal duty 
to assume. Was it his duty to become individually liable for 
the expenses or any part of them, incident to the defending of 
snits brought against the company? We are not informed 
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that it was, 4nd we cannot infer in the absence of express al- 
legations, that it is required of the President, as a part of his 
duty to become personally liable for the debts of the company, 
or to pay with his own funds, the necessary expenses of liti- 
gation. Indeed, we should be led to the opposite conclusion 
by the declaration. It alleges that the plaintiff was authoriz- 
ed to conduct the defence of the suit, and to pledge the pro- 
perty of the company, if it became necessary for that purpose ; 
it then avers that counsel could not be employed on the cred- 
it of the company, and the plaintiff and the secretary, had to be- 
come individually liable for his fees, of which the company af- 
terwards approved. ‘This would rather incline us to believe that 
the plaintiff voluntarily assumed this liability for the benefit 
of the company, but not that he was bound to do it as presi- 
dent, or that it came within the range of his duties as presi- 
dent or stock-holder to pay from his own funds, the expenses 
of counsel fees. 

A declaration in covenant must ¢learly show that the cove- 
liant is broken. 1 Hawks, 151; 3 Bibb, 330; 9 Wendell, 
416. If the declaration is so uncertain that the. court 
cannot pronounce that the covenant is broken, the plaintiff 
does not show that he is entitled to recover, and a demurrer 
should be sustained. ‘Tested by these rules, the demurrer 
should have been sustained, for we are not able to pronounce 
that the condition of the bond is broken. Before it can be 
broken, the plaintiff must suffer loss in the performance of the 
duties required of him as President, or by the assumption of 
liabilities, that he was bound toassume. We are not inform- 
ed that he was bound to assume this personal liability, and if 
he was not, the bond does not protect him, for it only extends 
to such acts as the President of the company, by virtue of his 
otlice, was bound to perform, and to such liabilities as it was 
his legal duty to assume. 

The court erred in overruling the demurrer, and the judg- 
ment must be reversed, and the cause remanded. 
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STEWART vs. PRICE. 


1. This Court has no power to revise the action of the Orphans’ Court 
on the annual settlement of a guardian’s accounts, 


Error to the Orphans’ Court of Montgomery. 
Warts & Jackson, for plaintiff. 
No counsel for the defendant. 


DARGAN, J.—This was an application by the plaintiff in 
error to the Orphans’ Court of Montgomery, to make an an- 
nual settlement of his accounts, as guardian of William H. 
Lewis,aminor. ‘The plaintiff claimed, that his account should 
be credited with several items paid to the mother of the infant 
for boatd. ‘The Orphans’ Court refused to allow the credits, 
and to review this action of the court, this writ of error is 
sued out. 

A writ of error lies only to a final sentence, judgment or 
decree. 3 Ala. 363. If it be not shown by the record that a 
final judgment has been rendered by the court below, we 
have no authority to review the errors that may be supposed to 
have been committed. ‘T'rue, it is made the duty of al! guar- 
dians, once every year, or oftener if required, to render to the 
Orphans’ Court, an account of the product of the estate of 
their wards, and of the sale and disbursement thereof—Clay’s 
Digest, 267; but the rendition of this account, is not a final 
judgment or decree ; the proceeding is ex parte, and no judg- 
ment is rendered on such account. Ona final settlement, 
these annual, or partial settlements, made by an administrator 
or a guardian in conformity with law, must be considered as 
prima facie correct, but they are net conclusive. Willis v. 
Willis, 9 Ala. 330. 

There being no final judginent, the writ of error must be 
dismissed. 


‘ 
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CRAIG & WIFE vs: MCGEHEE & ARMSTRONG: 


1. The inventory returned to the court by an administrator is prima facie 
evidence against him, and, in the absence of other proof, is sufficient to 
charge him ; but it is competent for him to show errors or mistakes in 
it, in order to relieve himself pro tanto from the charge. 

2. Where on the final settlement of an estate, it is shown that a slave 
included in the inventory was purchased by the administratrix after 
the death of her intestate, and paid for with $375 of her individual 
funds, and $62.50 of the funds of the estate, and that in the accounts 
rendered she had debited herself with the latter amount and interest 
thereon, it is not error in the Orphans’ Court fo fefuse to regard said 
slave as assets of the estate, or to charge the administratrix with its 

_ value. 

3. Where an administratrix, duly authorized by the court to keep to- 
gether the personal estate of her intestate for the term of ten years, 
unites her own labor, and that ofa slave, belonging to her, with the 
labor of the slaves of the estate—charges herself with the entire pro- 
ceeds of the crops,—and, by her prudence and diligence, so manages 
the trust as to advance the interest of the beneficiaries,—she is enti- 
tled, on final settlement, to a fair compensation for the services of her- 
self and slave. 

4. An administratrix, who has managed the estate with prudence and 
in good faith, and who has been guilty of no default in settling, when 
required to do so, does not forfeit her right to compensation, by her 
omission to make annual returns. 

5. It is error to decree a sale of the lands of a decedent on the petition of 
the personal representative, without the previous appointment of a 
guardian ad litem for the infant heirs. 


Error to the Orphans’ Court of Dallas County. Tried be- 
fore the Hon. A. J. Saffold, Judge. 


Evans, for the plaintiffs in error: 

J. The administrators should, under the circumstances, 
stated in the bill of exceptions, have charged the administra- 
iors with the value of the slave Mary. The inventory is pri- 
ma facie evidence to charge them. Steele v. Knox, 10 Ala. 
609, 

The administrators, neither by virtue of their general 
atithority as administrators, nor under the act of 1835, have 
aily right to place their slaves on the plantation and chargé 
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the estate with the hire of such slaves. The act referred to, 
confers on them, no authority to hire slaves, much less to 
charge the estate for the hire of their own slaves, thus placing 
the interest of the administrators in direct conflict with their 
duty. Willis’ adm’rs v. Willis’ heirs, 9 Ala. 333. 

3. Under no circumstanees, could the amount allowed, ex-’ 
ceed the actual benefit derived by the estate from the services 
of the slaves, but this principle in the court below, is altogeth- 
er disregarded, and hire allowed without any proof.- Sum- 
ner, adm’r v. Williams, 8 Mass. Rep’s. 199; Savage v. Ben- 
ham, 11 Ala. 49; Harris v. Martin, 9 Ala. 895. 

4, The allowance for land rent is even more objectionable. 
The administrators will not be permitted to buy lands with 
the assets of the estate, and charge the estate with rent. The 
objections to-this item are not removed by the statement in 
the bill of exceptions, that the allowanee is in part, for com- 
pensation to the administrator for services.- ‘This the law pre- 
sumes was considered and allowed on the annual settlements, 
and if not, it is impropet so to blend several items of account: 
as an allowance to administrators it is exhorbitant, and if ‘(as 
the bill of exceptions shews was the case) any part of it is for 
the rent, it is illegal. 

). The record shews that some of the distributees are mi- 
nors, and it is erroneous to pass on their rights without the 
protection of a guardian ad litem. ‘Taylor v: Reese, 4 Ala. 121. 

6. An administrator who is authorized to reserve property 
from sale for ten years, &c., is required to make annual sct- 
tlemnents and if he fails to do so, he is not allowed compensa- 
tion for services. Clay’s Dig. p. 198, § 31-32-33; Benson v- 
Bruce, 4 Dess. Rep. 463; Wright v. Wright. 2 McCord’s 
Ch. Rep. 8; Jenkins v. Fickling, 4 Dess. 369; Frazier v. Vant, 
1: Hill's Ch. Rep. 210. 


Honter & Birp; for the defendants : 

1. The inventory is only prima facie evidence against the 
administrators. 2 Greenl. on Ev. 277, § 347; 2: Williams on 
Ex’rs, 648; Brazil v. Brazil, 9 A. R. 491; Steele v. Knox, 10 
A. R. 608. The proof showed that Mrs. McGee, (adminis- 
*ratrix) after the death of her liusband, purchased and paid for 
the slave Mary, with her own money, thus fully rebutting the 
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prima facie intendment of the inventory, and showing that the 
insertion of this slave’s name was by accident or mistake. 

2. Mrs. McGee is charged in the account current, with the 

crops which this slave of her’s assisted in making, by working 
on the plantation in common with the slaves of the estate. 
To this extent the labor of her slave was made to increase the 
estate and funds with which she was charged; some allow- 
ance therefore, for the labor of this slave was certainly proper. 

3. The allowance of six hundred dollars to Mrs. McGee, 

for the whole time she acted as administratrix, considering 
the labor and extraordinary services performed by her, was 
certainly very low. She was acting about twelve years, and 
the allowance of six hundred dollars, was for the whole time, 
being about $50 a year, without any interest. Besides, this 
$600, also included the rent of her land. No question is made 
by the bill of exceptions as to the propriety of Mrs. McGee 
having used funds of the estate for the purchase of the land ; 
the administrators in their account current, being charged 
with the money so used, and interest thereon. The amount 
of compensation is to be regulated by the circumstances ot 
each case. Phillips v. Thompson, 9 Porter 664. It will be 
observed that there was in fact, no renting or hiring, although 
it is so called in the bill of exceptions. The produce of the 
administratrix’s land, and of the labor of her slave, had inno- 
cently become iptermixed with the estate’s funds, and she had 
charged herself svith her own money—and al} the court did, 
was to seperate her own funds, with which she was charged, 
from the real fund, belonging to the estate. This could as well 
be done by charging her with the whole amount, and then 
crediting her with what was her own, as by merely charging 
her in the first instance, with the actual amount as belonging 
to the estate. It is a mere difference of methods, the result 
being precisely the same by each process. Powell v. Powell, 
10 Ala. 

4. As to the objection that no guardian, ad litem, was ap- 
pointed, it is contended that it does not appear that there were 
any infants; on the contrary, we must intend from the record, 
that all the parties were of age. This objection for want of 
proper parties, made for the first time in this court, is of course, 
not favored; all legal intendments, are to be made in favor of 
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the decrees, and the matter alleged as error, must clearly and 
affirmatively appear. ‘These rules all apply with full force, 
here, and even if it were doubtful whether there were not in- 
fants, would be sufficient to sustain the decrees. 








CHILTON, J.—On the 18th September 1835, the defend- 
ants in error, applied for, and obtained letters of administra- 
tion upon the estate of Joseph McGehee, late of Dallas coun- 
ty, deceased. The letters were granted by the Judge of the 
Orphans’ Court of Dallas county, under the first section of the 
Act of 1835, authorizing the persgnal estate of the intestate, to 
be kept together, and exempt from sale, for ten years, and 
bond was executed accordingly by said representatives. Dig. 
198, § 30. 

In December 1835, James H. Armstrong, one of the repre- 
sentatives aforesaid, returned to the Orphan’s Court of Dallas, 
gn inventory of said estate, duly verified by his oath, and 
which embraced a certain negro girl, named Mary, who was 
by the appraisers estimated to be worth $450. 

In May 1836, an annual settlement was made by said 
Armstrong with the court, and no further proceeding appears 
of record in the matter of said estate, until the January Term, 
1846, when an order was granted, to sell all the personal es- 
tate, and a petition was filed to sell 80 acres of land, for the 
purpose of making more equitable distribution among the 
heirs. 

Upon the final settlement, which took place in May 1847, 
the defendants in error were permitted to strike from the in- 
ventory, the name of the negro girl, Mary. ‘The evidence ad- 
duced in support of the motion to amend the inventory, by 
striking out the name of said slave, was a bill of sale for her, 
from one D. G. Brandon to Elizabeth McGehee, the admin- 
istratrix, and that Mrs. McGehee claimed the girl under her 
purchase, after said appraisement and inventory were return- 
ed to the Orphans’ Court. It was also shown that she did buy 
and pay for said negro girl as set forth in the bill of sale, pay- 
ing of her own funds the sum of $375,00, and of the money 
belonging to the estate of her intestate, the sum of $62.50, 
with which last named sum she was charged in the settlement, 
together with interest from the time of investment. The $375 
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was raised by said Elizabeth, from the sale of her interest in | 
her father’s estate, which interest had not been reduced into 
possession by the said Joseph McGehee, in his life time. 
The purchase was made some ten months after the death of 
the intestate. The Orphans’ Court, under these facts, refysed 
to charge the administrators with the price of the slave, or to 
consider, as assets in their hands, the $375, used in her pur- 
chase, but allowed the administrators $300 for the reasonable 
hire of said girl, while she labored for the benefit of the es- 
tate. 

1. It is insisted on the part of the plaintiffs in error, that 
under the circumstances shown in evidence, the court should 
have charged the administrators with the value of Mary: that 
the inventory is prima facie evidence of the said slave being 
a portion of the assets of said estate. 

There can be no question that the inventory sworn to by 
the administrator, is sufficient, in the absence of proof, show- 
ing a mistake, to charge the party exhibiting it, with the pro- 
perty so returned, as assets of the estate. In Steele v. Knox, 
10 Ala. Rep. 615, it is said, “the inventory of the estate, which 
the personal representative is required to make, would certain- 
ly be evidence against him in the absence of all other proof of 
the value of the property.” See also; Brazeal’s adm’r v. Bra- 
zeal’s distributees, 9 Ala. Rep. 461. This position is not gain- 
sayed by the defendant’s counsel, but they insist that this pri- 
ma facie intendment is sufficiently rebutted by the proof shown 
in the record. 

We think the proof set out in the bill of exceptions suffi- 
cently shows that the girl, Mary, was improperly returned in 
the inventory. The interest of Mrs. McGehee in the estate of 
her deceased father, which her husband had never reduced to 
possession, was, after his death, her individual property, and 
she was not chargeable with the sum for which she sold it, 
as assets of the estate. ‘Terrell, et al. v. Greene, et al. 11 Ala. 
Rep. 207; Johnson, adm’r v. Wren, 3 Stew. Bep. 172; May- 
field v. Clifton, ib. 375. True, the sum of sixty-two 50-100 
dollars of the money belonging to the estate, was advanced 
in the purchase of the said girl, and the rule is well settled, 
that a trustee, shall not be allowed to profit by speculating on 
the trust fund, and if any profit accrues, the same belongs, at 
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his election, to the cestui que trust; this sum, however, with 
interest from the time of such investment, is charged to the 
administrators, and no question was raised in the court below 
as to any supposed profits which accrued upon the invest- 
ment. ‘I'he questions there made, and which are here pre- 
sented for our revision, are, should the administrators be 
charged with the value of the slave, and with the $375 paid 
for her? There is no pretence that the administratrix was 
guilty of any fraud, or bad faith, in making the investment, 
and as the $375 belonged to her, the court very properly, in 
our judgment, refused to charge her with the yalue of the 
slave, Mary, or to regard her as assets of the estate. ‘There 
was then no error in allowing the mistake in the inventory to 
be corrected on the final settlement. 

2. Did the court err in allowing hire for the slave Mary? 
It is shown she labored upon the premises where the farming 
was carried on some eight or ten years. ‘The crops, which 
are the joint product of the labor of the administratrix and 
said girl and two slaves belonging to the estate, are charged 
to the account of the administrators in the final settlement— 
Being charged with the produce of the slave’s labor, it is cer- 
tainly just that she should be allowed a reasonable compensa- 
tion for her service, ynless there is some rigid rule of law 
which forbids it. The act of 1835, which authorizes the 
Judges of the several County Courts, upon good cause shown, 
to permit the executor or administrator to keep the personal 
estate of the decedent together for any term not exceeding ten 
years, contemplates that the personal representative should 
manage the property so as to make it most available to the 
estate. He is required to keep, and annually to return an 
account of the manner in which the estate has been managed, 
the crops made, the expenses incurred, and the disposition of 
all monies received from the estate. And by the act of 1839, 
the administrator or executor is authorized to retain the real 
estate in cases where he keeps the personal property together 
for ten years, and to cultivate such real estate, &c. See Dig. 
198, §§ 30, 31—page 199, § 37. To carry out the object of 
the Legislature, it is manifest, a reasonable discretion must be 
vested in the personal representative, in order to render effec- 
tual the powers confided to him. It may become one of the 
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last importance, in the varied operations of agriculture, for the 
administrator to incur expense in employing assistance to 
pitch, cultivate or garner the crops, to purchase implements of 
husbandry and the like, or to rent land so as to render the la- 
bor of the hands most profitable. Were such powers denied 
him, it would often happen that the cultivation of the real es- 
tate could not be successfully carried on, and a loss instead of 
a profit might result to the estate. It must be made to appear, 
however, that the acts of the representative, involving the ex- 
ercise of such power, were for the benefit of the estate, and: 
not for the purpose of profit to themselves. 

The case at bar ftttnishes, we think, a fit illustration of the 
policy of the Legislature in the enactment of the statute above 
referred to, and of the powers which may properly be exer- 
cis¢d by the administrator. ‘The decedent left a small estate, 
and a wife and eight daughters, who must support upon it. 
‘The estate, if sold, vrould doubtless have been’ wholly inade- 
quate to their maintenance, and the widow is permitted to 
keep it together. ‘The estate owning only a negro’ man and 
woman, the administratrix, by the use of a small part of the 
means of the estate, coupled with what she possessed individ- 
nally, purchased a small tract of land and a negro slave, 
charging herself, however, with the funds of the estate so in- 
vested, and interest from the time of such investment. With 
these small means, by the personal supervision. and labor of 
the widow, (for the proof shows she worked in the cotton-field 
with the hands daily, during the cotton: season, for eleven 
years,) she is not only enabled to support her family, but pro- 
duces cotton crops, the net sales of which, with interest, 
amount to some $5,000, with all of which she is charged.— 
Besides this, the increase of the female slave, in the mean time, 
adds to the value of the estate. 

This result of the management of the estate vindicates the 
wisdom of the enactment, and shows too that the administra- 
trix has used extraordinary efforts to render the assets avail- 
able. No part of the record shows that she was at any time 
wanting in good faith, in the discharge of the trust committed 
to her. Her own personal services, the labor of her slave and 
the rent of the land, all go to swell the assets of the estate, 
which are charged to her; and having acted in good faith, in 
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thus commingling her own with the assets of the estate, we 
think the court acted very correctly in making her a reason- 
able allowance for the hire of her stave and her own services. 
The rule as to compensation is very correctly, we think, laid 
down in the case of Harris v. Martin, 9 Ala. Rep. 900: If such 
services were necessarily and bora fide rendered, or were re- 
quired by the exigencies of the estate to be rendered, and were 
for its benefit, the court should make such an allowance as, 
under all the circumstances, would be reasonable and just. 
The court, in such cases, will nevertheless closely scrutinize 
the acts of the trustees, to see that their duties, if brought in 
cotiflict with their interest, have been strictly and in good faith 
performed. See, also, Savage v. Benham, adm’r., 11 Ala. 49. 

We think the objection, that it does not affirmatively appear 
from the record in this case, that the services of the slave as 
well as of the administratrix were required by the exigen- 
cies, and did not, after the compensation was deducted, redound 
to the benefit of the estate, is not supported by the record. 
It is clearly inferrable from the proof, that laying out of view 
the rent of the land, for which nothing seems to have been 
allowed, the compensation is but a very moderate allowance, 
and that the interest of the cistributees has been advanced by 
the employment of the labor for which the allowance was’ 
made. 

3. Does the failure of the administratrix to make annual 
returns deprive her of the right to compensation? The deci- 
sions to which we have been referred, from South Carolina, 
do indeed hold the affirmative of this proposition; but it will 
be found that they rest upon a statute of that State, passed in 
1789, by which commissions are to be disallowed when an- 
nual returns have not been made—3 Eq. Rep. 78. Our stat- 
ute is merely directory, and although it would be entirely 
proper to refuse compensation in cases where the administra- 
tor refuses to account, or stands out in contempt of the autho- 
rity of the court, as in the case of Hall v. The Heirs of Wilson, 
14 Ala. Rep. 295, yet where the party is guilty of no default 
in settling when required, and has exercised that diligence in 
respect to the proper management of the estate which pru- 
dence and good faith demand, he should be allowed a just 
compensation. In Bryant y. Craig, 12 Ala. Rep. 354, whiclt 
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was an attempt to charge a guardian with compound interest, 
because he had failed to make annual returns, it was held, that 
the mere omission of the guardian to make annual settlements 
was not evidence of fraud,so as to charge him with compound 
interest. The statute requires guardians as well as adminis- 
trators, under the act of 1835, to render annual accounts. Dig: 
270, § 15. Compensation should only be refused in cases of 
wilful default, or gross negligence, causing loss to the estate. 
Powell v. Powell, 10 Ala. Rep. 900. 


4. It however appears from the petition filed by the repre- 
sentatives, for leave to sell the real estate, in said Orphans’ 
Court at the January Term 1846, that two of the children of 
the intestate, viz, Margaret and Amanda, were infants under 
the age of 21 years. Application for final settlement was made 
in’ January 1847, but the settlement was postponed until the 
May following. By the third section of the act of 1843, (Dig. 
229, § 43,) the administrator is required to file with his vouch- 
ers, &c. for final or annual settlement, a statement under oath, 
containing a list of the heirs and legatéés of the estate, speci- 
fying which are minors, &c., so that the Orphans’ Court may 
be able to appoint guardians ad litem for the infants, and make 
the proper decree of distribution. This the administrators 
failed to do, and no guardian ad litem was appointed for either 
of said minors. ‘The record, we think, sufficiently shows that 
two of the distributees are infants, and the statute requires 
that they should have guardians ad litem to represent them.— 
Taylor & Wife v. Reese, adm’r., 4 Ala. Rep. 121. We are 
compelled, therefore, though we confess reluctantly, to reverse 
the decree and remand the cause. See Parks v. Stonum, 8 
Ala. Rep. 755; Roberts v. Stanton, 2 Munf. 129. 


Reversed and remanded. 
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ROBINSON vs. CRAIG. 


1. In an action for a tort to to the person, the plaintiff is not entitled tod 
discovery from the defendant in aid of his action. 

2. A writ of.error will not lie to revise the action of an ‘inferior court, on 
an application for the allowance of interrogatories under the statute 
to a party in the suit. 


Error to the Circuit Court of Limestone. ‘Tried before the 
Hon. ‘Thomas A.:-Walker. 


Tue plaintiff instituted his action against the defendant in 
error for seducing, debauching, &c., the wife of the plaintiff, 
and made application to the court for the allowance of inter- 
rogatories under the statute to the defendant,.in aid of his ac- 
tion. ‘The court refused the application, and to revise this 
action of the court, the writ of error in this case is sued out. 


L. P. Wa.xer, for plaintiff in error: 

1. The facts sought to be elicited from Craig by the inter- 
rogatories, are not such as he would be privileged from dis- 
closing upon a bill of discovery in chancery—In chancery 
the defendant is not privileged from making the discovery 
sought, unless it would subject him to a criminal prosecution, 
to penalties,-or to a forfeiture, or something in the nature of 
a forfeiture. 2 Paige ’R. 601; 1 Peters, 100, 138, 232; 2 Ve- 
sey, 245; Story Eq. Pl. (3d edit.) § 824, § 575-6, § 521-2-3-4 ; 
Hare on Discovery, 131-156; Wigram Discov. p. 28-9 (Law 
Library edition). Asto what are penalties and forfeitures as 
here alluded to, see Story’s Eq. Pl. (3d edit.) § 579-80, et seq. 

2. A bill of discovery lies as well im aid of an action for a 
fort, as of an action upon a contract.. It is only where the dort 
amounts to an indictable offence, or subjects the party to penal con- 
sequences, that discovery is refused. All the cases in 5 Maddox 
Rep. 218; 2 Sim. & Stu. 79; 2 Russell Rep. 550; 4 Sirn. 263; 
£ Keen, 329; are decided upon this principle. See particu- 
larly, 3d_ edit. Story’s Eq. Pl. § 553, note (3); ibid, § 597, note 
3 and 4; 9 Paige, 580. 


L. Parsons, for defendant : 
1. A party is not bound to discover what may even tend 
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to criminate him, nor to disclose one fact which, with others, 
might have that effect. Story’s Eq. Plead. § 524, (3d edit.) 
579. 

2. This is an action ex delicto, in the nature of a personal 
tort. There is no case in which the plaintiff, in such action, 
ever maintained a bill ef discovery. This was said by the 
counsel on both sides and by the court in Glynn v. Houston, 
:1 Keene, 329. 

3. The above suggestions and authorities take this case en- 
tirely out of those decisions which have recently gone most 
unjustifiable lengths, as I think, in allowing discovery in cases 
of even crime, when the danger of indictment is at an end. 
The danger of perjury appears to have been lost sight of. But 
if it were necessary, I would contend that this case, indepen 
dently of the matters suggested above, is not within those au- 
thorities. ‘They must have some limit. 


DARGAN, J.—I have sought in vain to find a precedent 
where a bill of discovery has been brought in aid of an ac- 
tion at law, to recover damages for a tort done to the person 
of the plaintiff. In the case of Glynn v. Houston, 1 Keene, 
329, it is said, both by the counsel in argument and the court 
in delivering judgment, that no such case could be found. 
This, to my mind is conclusive, that a_ plaintiff who has sued 
for a tort done to his person, cannot file a bill of discovery to 
compel the defendant to confess the cammissian of the tort. 


2. But we think it settled by a previous decision of this court, 
that a writ of error will not lie to review the action of an in- 
ferior court, refusing to grant an order requiring a party, to 
whom interrogatories have been propounded, to answer them 
under oath. Jn the case of Mallory v. Matlock, 7 Ala. 757, it 
is said, “the refusal of the court to grant an order, requiring the 
defendant to answer the interrogatories propounded to him, is 
not a matter that can be reviewed by writ of error.” It is not 
a final sentence, judgment or decree, but is merely an inter- 
locutory order, and does not necessarily enter into the final 
judgment. If the court should refuse to grant the order, when 
a proper application is made to it, this error may be corrected 
by mandamus during the pendency of the suit: But it can- 
not be reviewed by writ of error, nor can the plaintiff in error, 
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by taking a non-suit because of the refusal of the court to 
make the order, bring the case before this court by this writ. 
The judgment must be affirmed. 








NOLAND ET AL. US. LOCK. 


1. The Orphans’ Court has not the power to vacate a judgment for 
costs as to one party, and adjudge them against the other, at a term of 
the court subsequent to that at which the judgment was rendered. 


Error to the Orphans’ Court of Pickens. Tried before the 
Hon. Lemuel A. Gilkey, Judge. ' 


Qn the 19th November 1846, the defendant in error con- 
tested the will of Philip Noland, déceased, and having failed, 
judgment was rendered against him in favor of the plaintiffs 
in error, the executors, for the costs of the proceeding. On 
the second Monday i in May 1848, the defendant in error mov- 
ed the court “ to re-tax the cost in the matter of the probate of 
Philip Noland’s Will, heretofore taxed against him as contes- 
tant, so as to tax said cost against the executors of the estate,” 
&c. The court granted the motion, and ordered “that the 
costs, heretofore adjudged against said Locke, be taxed against 
the estate of Philip Noland, and paid by the executors.” To 
this the executors excepted, and now assign it as error. 


J. L. Marnin, for plaintiff in error. 


Peck, for defendant: 
1. The Orphans’ Court may set aside @ probate of a will 
ern granted, and. consequently it may set aside the or- 
er for costs—the greater certainty includes the lesser. 6 N. 
8. 166. 
2. The Orphans’ Court is sub modo a court of equity, and 
necessarily exercises a discretion as to costs. 


3. A motion to re-tax costs, may be made at a subsequent 
Term. 3 Porter, 335. 
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4, On this subject see 11 N. 8. 12; 12 do. 473; 5 do. 517; 
8.do. 79; 11 do. 615. 
5. A decree for costs merely, will not be reversed. 








DARGAN, J.—In support of the judgment of the Orphans’ 
Court, it is contended, that this was a mere motion to re-tax 
the cost, and not a motion to set aside a judgment rendered 
at a previous ‘Term. A motion to re-tax the cost of a suit is 
simply a motion to correct a ministerial act of the clerk, or 
officer whose duty it is to tax the cost; but here the defen- 
dant in error did not move to have any mistake of the clerk 
corrected in taxing the cost, but by his motion, he asked the 
court to alter the judgment for cost and to render judgment 
against the other party; in one word, he asked the court to 
release him from the cost altogether, although judgment for 
cost had been rendered against him, and to impose it on his 
adversary. Instead of being a motion to re-tax cost for a 
mistake of the clerk, it clearly is a motion to alter the final 
judgment, that had been rendered at a previous Term, which 
cannot be done. 

The court erred in granting the motion, and the judgment 
must be reversed. 


KENAN vs. HOLLOWAY. 


4. A voluntary payment of money by one person for the use of another, 
without a previous request, will not support a subsequent promise tu 
refund, unless the payment is beneficial to the promissor. 

2. The satisfaction of a judgment by a third person, if sanctioned and 
adopted by the defendant, will ordinarily support a promise to refund. 
In such case, the fact of ratification warrants the implication of a pre- 
vious request. 

3. An acknowledgment by K. to a stranger, that she owes H., for money 
which he had voluntarily paid for her, without a previous request, and 
that she is in honor bound to reimburse him, and intends to do so, is 
not a promise to H. to refund him the money so paid. 

4. A promise, made under such circumstances as show an ignorance, on 

the part of the promissor, that the demand, promised to be paid, cre; 

ates no legal liability, is without consideration and void. 
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5. Ifa party offers in evidence an entire record, a part of which is lege|, 
and a part illegal testimony, the court commits no error in excluding 


the whole. 

6. Where the mere tendency of a charge is to mislead the jury, the party, 
to be prejudiced by it, should ask additional and explanatory iustruc- 
tions ; but where its necessary effect is to produce that result, the charge 


is fatally erroneous, 


Error to the Circuit Court of Wilcox. Tried before the 
Hon. Nathan Cook. 


Tuis was an action of assumpsit, by the defendant against 
the plaintiff in error, for money lent and advanced. ‘The fol- 
lowing facts appear from a bill of exceptions found in the re- 
cord. One Seawell obtained a judgment in the County Court 
of Mobile, against the defendant. and Thomas Kenan, as ex- 
ecutrix and executor of Michael Kenan, deceased: an exe- 
cution issued on this judgment, and was levied, and bond was 
taken for the delivery of the property from the executrix and 
executor, which was forfeited, and thereupon an execution 
issued against them and their securities, which on the 7th of 
March 1842, came to the hands of the plaintiff as sheriff of 
Dallas county, and was by him satisfied by a payment to the 
plaintiff therein, on the 28th April 1842. The plaintiff proved 
by one Philpot, that in a conversation with him, the defendant 
stated, that she had promised the plaintiff to have the money 
to satisfy the execution at Cahawba, on the first day of the 
Spring court, and would have had it there at the time, had 
she not been advised by an attorney in Mobile, where she 
went to raise the money, that she could be relieved from the 
judgment: that on her arrival at Cahawba, on the first day 
of court, she learned, that the plaintiff had advanced the money 
out of his owa funds: that he should not lose it, having 
paid it innocently: that she was in honor bound to reim- 
burse him, and intended doing so, though she regretted, that 
he did not await her return from Mobile, before he paid it. 
The same witness stated, that in another conversation with 
her, she said, in reference to a sale of her plantation in Dallas, 
to one Wilson, that if Wilson bought it, he must satisfy the 
plaintiff’s claim for the money advanced by him on the exe- 
cution, as she owed it. The defendant offered in evidence 
the transcript of a bill filed by her ang Thomas Kenan, 
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against Seawell, on the 30th April 1842, to restrain and per- 
petually enjoin the collection of said judgment, with the pro- 
ceedings, and final décree thereon in accordance with its 
prayer. ‘T’o the introduction of this transcript, the plaintiff 
objected, and the court excluded it from the jury. Various 
charges were asked by the defendant and refused, and others 
were given by the court, but the following charge is the only 
one necessary to be stated: ‘The court charged the jury, that 
although the plaintiff may have paid the money on the exe- 
cution voluntarily, and without any previous request from the’ 
defendant, yet if they believed, from the evidence, that the de-~ 
fendant, after the payment of the money, assented to the pay- 
ment so made, ahd in consideration thereof, promised the 
plaintiff to refund it to him, that the defendant would be bound | 
by that promise, and the plaintiff would be entitled to recover. : 

To the ruling of the court and to the several charges given 
and to the refusal to charge as requested, the defendant ex-'’ 
cepted, and now assigns them as error. 








Bouine & Sarretp, for plaintiff in error: 

1. There was no new consideration. So far as the proof 
shows Holloway paid the debt voluntarily. Mrs. Kenan 
would not have been liable had she given her note for the 
debt. Hester v: Weston, 6 Ala; Rep. 416; Ten Eych, et al. 
v. Vanderpool, 8 J. R. 120; Rhan v. Hughes, 7 Term Rep. 
350, Note ; Brown ¥. Adams, 1 Stew. Rep. 51; Click v. Mc- 
Afee, 7 Porter, 62. 

2. The promise must have been beneficial to her to bind her. 
Brown v. Barnes, 6 Ala: Rep: 694; Nelson v. Boynton, 3 
Metc. 396. In the latter case, an attachment was dismissed 
on promise of a third party to pay the money. The third party 
was not held liable because the promise was not beneficial to 
defendant. 

3. Mrs. Kenan’s ackowledgment that she was bound, if 
made under a mistake of the law, does not create an obliga- 
tion on her, if the law itself would not impose one. Warder 
and others v. Tuck, 7 Mass. Rep.449; Freeman and others v. 
Boyington, 7 Mass. Rep. 483. 

4, The record from the chancery court should have been 
received. It was proper evidence. It was good to show a 
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waht of considetation=also, to show that no’ detriment could: 
have resulted to Holloway, had he failed to pay over the mo- 
ney; or had he failed to make it. McCall v. McRea, 10 Ala. 
Rep. 313. It could have been introduced to’ show the fact of 
suit and perpetual injunction. 4 Phil. Ev. by C. & H. 815, 
Note, 567; ib. 817, note, 270,583, p. 333. ‘The record is good 
evidence to show that she was actually damaged by his paying 
the money at the time he did, voluntarily, and without any re- 
quest. Moreover; the reason is given by her for wishing to 
pay Holloway; not on the ground that she was benefitted, 
but hecause he was the innocent party, and ought not to lose 
it, The supposed cases of the counsel for defendant in error, 
of benfit to her, cannot answer here, as that she was relieved 
by his paying the moriey from giving an injunction bond, &c. 
She got into worse hands by becoming liable to Holloway. 

5: Mrs. Kenar has been damaged by the charge of the court 
presupposing,, that thefe was a promise. ‘There was nothing 
to found the charge upon. It necessarily had a bad effect up- 
on the jury, for the court to throw out any such intimation to 
the jary. The wholé testimony is set out, and no promise 
is shown whatever: I¥ is not shown that she ever saw Hollo- 
way; or said one word to him about thé case ; the court there- 
fore érred in making this charge. 

6. It distinctly appéars, from the only testimony in the cas¢, 
viz, Philpot’s testimotty, that Mrs. Kenan never did promise 
Holloway, to pay hir; and what she said to Philpot, was af- 
ter she had obtained’ the injunction. , 





———__—~ 





Lapstey & Hunrékr, for defendant : 

1. As to the matter of consideration: To support an expréss 
subsequent promise if there is a benefit to the promissor, no 
express’previous requést isnecessary. ‘The doctrine of a past 
or executed consideration never applies, except where there 
is no benefit to the promissor. Sfory on Contracts, p. 94-95 
and 96, §§ 147, 148 and 149: See especially, § 147 and 149. 
This is the language : “ and, generally, where a party derives 
a benefit from the considération, a' réquest will be inferred,” 
and note 4 to this sentence, where’ many authorities are cited. 
See also, 4 Am. Jurist, 2, for Mr. Metcalf ’sarticle. But the case 
of Rountree v. Holloway, 13 Ala. Rep., is directly in point. 














JANUARY TERM, 1849, 57 


Kenan v. Holloway. 


But it is contended that there was no debt due at the 
time Holloway paid the money. The answer to this is: it 
is wholly immaterial as between Holloway and Kenan, whe- 
ther there was a debt as between Kenan and Seawell—there 
was a judgment in full force, and an execution out against 
her, and. Holloway’s relieving her from the pressure of such 
judgment and execution, was a sufficient consideration, even 
if it had been proved by competent evidence, beyond all ques- 
tion, that no debt was due, as between Kenan and Seawell. 
See as to consideration, Story on Contracts, 73, § 115. But 
this qustion is not raised upon the record. There was no evi- 
dence showing, or tending to show, that there was no debt due, 
and no charge asked or refused on that question. This con- 
cludes the matter without any question. It is certain that the 
decree rendered three years after, when Holloway was no 
longer a party, was not evidence for that or any other purpose. 
Holloway had ceased to be a party before that decree was 
rendered. As to this record, it will be observed,that the whole 
record was offered and rejected—it contains the decree per- 
petually enjoining the judgment, which was rendered after Hol- 
loway had been dismissed as a party. This decree was clearly 
not evidence against Holloway, and for that reason the whole 
was properly rejected. The court was not bound to distin- 
guish for the party offering, the good from the bad. Hrabows- 
ki v. Herbert, Daniel & Co. 4 Ala. 265. 

2. As to the charge asked about reviving a consideration, 
where it was suspended by statute, &c., that charge was clear- 
ly abstract. It will be found on examining the authorities, that 
it is under the head of statue of limitations. There was no 
evidence of any old right of action which had been lost by 
delay, but the evidence was of an‘ entirely new, original cause 
of action just then arising. This charge if given, could only 
have misled the jury, by putting before them a legal truism, 
wholly inapplicable to the facts of this case. 








COLLIER, C. J.—It is well settled that money paid by 
one person for the use of another does not necessarily impose 
a liability upon the latter ; for one man cannot of his own will 
pay another man’s debt without his consent, and thereby con- 
vert himself into a creditor. Durnaford v. Messiter, 5 Maule & 
8 
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8. Rep. 445; Weakley v. Brahan & Atwood, 2 Stew. Rep. 
500. In such case then, the payment does not create a con- 
sideration from which the law will imply a promise to repay, 
but to entitle the party to recover, there must be a previous 
request, not only alleged, but actually proved. Kaye v. Dut- 
ton, 7 Mann. & Grang. Rep. 807; Victors v. Davis, 12 Mees. 
& Welsb. Rep. 758. Where, however, the consideration is 
beneficial to the party sought to be charged, and is actually 
adopted or taken advantage of by him, the person executing 
the consideration becomes the agent of the promissor, by the 
adoption of his act by the latter. Omnis ratihabitio retrohabi- 
tur et mandato equiparatur. Story on Con. (2d edit.) § 473, 
and citations in Note 2; Rountree v. Holloway, 13 Ala. Rep. 
357. 

It is said to be of the essence of every consideration, that it 
should create some benefit to the party promising, or some 
trouble, prejudice or inconvenience to the party to whom the 
promise is made. Story on Con. (2d edit.) § 431, ef seg. But 
an executed consideration which was not induced by a pre- 
vious request of the promissor, if not beneficial to him, will 
not sustain: the promise upon the ground that it was an injury 
to the promissee. Am. Jur. Oct. 1839, p. 2. 

A moral obligation it is is said, is not a sufficient legal con- 
sideration to support either an express or implied promise, for 
the law cannot undertake to enforce every promise which a 
man of honor and integrity would feel himself bound to per- 
form. In Smith v. Ware, 13 Johns. Rep. 259, a deed of land 
described it as “supposed to contain ninety-three acres,” but 
upon admeasurement, it was ascertained to contain much less, 
and the vendor promised to return a proportional part of the 
price : Heid, that as the terms of the contract indicated a wil- 
lingness by both parties to take the risk of any mistake in 
quantity, the promise was a mere nudum pactum. So in Mills 
v. Wyman, 3 Pick. Rep. 207, it was held, that the general 
rule, that a moral obligation is a sufficient consideration for 
an express promise, is to be limited in its application to cases, 
where a good or valuable consideration once existed. Ac- 
cordingly, where a son, who was of full age, had ceased to be 
a member of his father’s family, was suddenly taken sick 
among strangers, and; being poor and distressed, was reliev- 
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ed by the plaintiff, to whom the father afterwards wrote, and 

promised to pay the expenses incurred, it was decided, that such 

a promise would not sustain an action. It was admitted by the 

court, that some of the authorities lay down the rule in gen- 
eral terms, that a moral obligation is sufficient to support an 
express promise ; but it was said, that an examination of the 

eases shows, “that the universality of the rule cannot be sup- 
ported, and that there must be some pre-existing obligation, 

which has become inoperative by positive law, to form a ba- 
sis for an effective promise: Further, “a deliberate promise in 
writing, made freely and without any mistake—one which 

may lead the party, to whom it is made, into contracts and 
expenses, cannot be broken without a violation of moral duty. 
But if there was nothing paid or promised for it, the law, per- 
haps wisely, leaves the execution of it to the conscience of 
him who makes it. It is only when the party, making the 
promise, gains something, or he, to whom it is made, loses 
something, that the law gives the promise validity.” See 
Story on Con. (2d edit.) § 465, and eitations in note 3; Am. 
Jur., July 1839, p. 276; 2 Greenl. on Ev. § 107, and note, 2, 
ét 8eq.. 

Prima facie, (it may be conceded,) the payment of the 
execution, to the plaintiff therein, was beneficial to the defen- 
dant, if the forthcoming bond imposed a personal liability up- 
on her; but whether such was the effect of the bond, is a 
question, which the view we take of this case makes it unneces- 
sary to decide. See Betts adm’r v. Taylor, 8 Port. Rep. 564. 
Upon the assumption that the payment was a benefit to the 
defendant, it would furnish a sufficient consideration for an 
express promise by her to reimburse the plaintiff. If, how- 
ever, the judgment on which the original execution ‘issued, 
could not be enforced, and has been perpetually enjoined, she 
could not have been benefitted by its payment. The payment 
did not create a moral obligation upon her to reimburse, and 
a promise to do so would be a mere nudum pactum. If the 
plaintiff satisfied the execution gratuitously, we have seen that 
the defendant would not beceme his debtor, and even an ex- 
press promise subsequently made, would not make her so, 
unless she derived a benefit from the payment. A discharge 
from liability to satisfy a judgment, under ordinary circum- 
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stances, if sanctioned and adopted by the defendant, would 
sustain a promise, as we have already seen. ‘The fact of rat- 
ification would warrant the implication of a previous request. 

The facts deposed to by the witness, Philpot, we incline to 
think, do not establish an express promise. Giving to the 
language of the witness the mest liberal construction of which 
it is susceptible, and it merely shows that the defendant was 
unwilling that the plaintiff should be a sufferer by the payment 
of the execution. She doubtless was under the impression, 
that he supposed, from the intention she had avowed previous 
to her departure for Mobile, that she proposed to obtain the 
money there, and satisfy the executian on the first day of the 
court, to which it was returnable, and that in paying it previ- 
ous to that time, he really intended to confer a favor on her. 
While she regretted that he had made the adyance for her, be- 
cause she had changed her purpose in Mobile, and while there 
obtained an injunction, which she was advised would be per- 
petuated, under a sense of gratitude for an act of intended 








kindness, she declared to the witness, that the plaintiff should’ 


be reimbursed, and that she desired to sell property to obtain 
the money. ‘The conversations with the witness do not 
appear to have been communicated to the plaintiff, and if they 
were, it is wholly immaterial, for we have seen they could not 
inure as a promise to the plaintiff, but were nothing more 
than a declaration of her intention, made to the witness alone. 
The plaintiff cannot avail himself of them as an admission by 
the defendant, because they related to a consideration, if in- 
deed it be one, that was executed and passed, and consequent- 
ly could not have influenced him in what he did. 2 Starkie 
Ev. 31, 1st Am. edit. Conceding that the declaration, that she 
owed the defendant, could be construed into an acknowledg- 
ment of indebtedness, yet it does not constitute a direct pro- 
mise ; and if it did, it is said to be well settled that a promise 
under such circumstances as show an ignorance that the par- 
ty was legally discharged, is without consideration and void. 
Warder, et al. v. Tucker, 7 Mass. Rep. 449; Freeman v. Boyn- 
ton, Id. 483; Kennon v. McRea, 7 Port. Rep. 175. 

If a subsequent promise was made to pay the plaintiff, it 
then might have been material to show that there was no con- 
sideration to support it; as, that the judgment was enjoined 
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previous to such promise, and that the injunction was subse- 
quently perpetuated, so that the defendant derived no benefit 
from the payment. In this point of view, it was important to 
adduce the record of the chancery suit and cecree at Mobile. 
Now, although that suit may have been dismissed as to the 
plaintiff, previous to the rendition of the decree, yet the record 
was admissible to show the time when the injunction was 
obtained, and to identify the judgment at law ; and the decree 
was proper evidence to show that that judgment was enjoined 
and could not have been enforced against the defendant. In 
such case.the record and decree are competent evidence of the 
facts we have stated. 1 Starkie Ev. 187, et seg. 1st Am. edit. 
Id. 286. But the record was not admissible for all purposes, 
especially as to the facts alleged jin the bill. ‘The defendant 
then should have avowed the facts, proposed to be proved by 
the record, and not having done so, the court was not bound 
to discriminate between the parts, which were admissible and 
incompetent, but might reject it iz toto. 


The legal questions naturally suggested by the evidence, 
are whether the defendant promised to repay the plaintiff, and 
if she made such a promise, was it founded on a sufficient 
consideration. But neither the prayers for instructions, nor the 
charges given, appear to have considered whether the conver- 
sations between Philpot and the defendant constituted a pro- 
mise. The charges refer it to the jury to determine, whether 
there was a promise, and maintain its validity, if there was one. 
Placing as we must do, the chancery record entirely out of 
view, and perhaps, it should be inferred that the defendant was 
benefitted by the satisfaction of the execution; ifso, we have 
seen there would be a sufficient executed consideration to sup- 
port an express promise. But however this may be, we think 
it perfectly clear that the jury were misled by the last charge, 
and, under the impression that the conversation between the 
witness and defendant proved.a promise, they found for the 
plaintiff. Their verdict could not have been rested upon any 
other hypothesis. The court should have instructed the jury 
as to the effect of the evidence, instead of giving them a charge 
in such general terms, as would most probably induce them to 
find for the plaintiff, in the absence of evidence. If the ten- 
dency merely of the charge had been to mislead, the defendant 
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should have asked additional and explanatory instructions ; 
but where it will necessarily mislead, and actually does, it is a 
fatal error. In the present case, an ordinary jury would cer- 
tainly have supposed, that the evidence of a promise was suffi- 
eient, if they credited the witness, and the result shows that 
such must have been the influence, under which the verdict 
was found. 

For the prejudicial effect of the last charge, the judgment is 
reversed, and the cause remanded. 


eee 


RAGSDALE vs. BOWLES. 


i. Account, which avers “that the defendant falsely, maliciously, and 
without probable cause, charged the said plaintiff with the crime of 
felony,and upon said charge, falsely, maliciously, and without proba- 
ble cause, caused the said plaintiff to be arrested by his body, and to be 
imprisoned and kept and detained in prison for a long time, to-wit, for 
the space of one day then next following, at the expiration of which 
said time, he the said defendant caused the said plaintiff to be released 
and set at liberty, and wholly abandoned his said prosecution,” is not 
a good count in case for malicious prosecution, but is a good count 
in trespass for false imprison nent. 

2. If counts in case and trespass be joined, and the defendant demurs 
to one count only, the demurrer must be overruled. The mis-joinder 
ean be reached alone by demurrer to the declaration. 


Error to the Circuit Court of Pickens. Tried before the 
Hon. Samuel Chapman. 


Buss & Batpwin for plaintiff in error: 

The demurrer of defendant below (plaintiff here) to the 3d 
count of the plaintiff’s declaration, should have been sustained. 
That count does not aver the manner, nor the fact of the termi- 
nation of the prosecution, alleged to be malicious. 

1. It should have averred that the defendant was acquitted, 
or, at least, discharged from the prosecution. 2 Ch. Pl. 606, 
n. p.; 2 Greenl. Ev. § 452; 1 Har, Dig. 1458, § 3; 1 Ch. PI. 
679; 3 U.S. Dig. 1, §§ 6, 7,8, and p. 4, §§ 81, 85, 90; Turner 
v. Walker, 3 Gill & Johns. 377; Smith v. Shackford, 1 Nott & 
McCord, 36; Thomas v. Graffenreid, 2 ib. 143; O’Driscoll v. 
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Burney, 2 ib: 54; Gorton v. DeAngelis, 6 Wend. 418; God- 
dard v. Smith, 11 Mod. 56; Patsank v. Marshall, Say 162; 
Lewis v. Farrall, 1 Stra. R. 114; Parker v. Lankey, 10 Mod. 
145; Cole v. Hanks, 3 Monroe, 208; Feazle v. Simpson, 1 
Scam. Rep. 32; Young v. Gregory, 3 Call, 446; Goddard v. 
Smith, 6 Mod. 162; Morgan v. Hughes, 2 T. R. 225; Davis 
vy. Clough, 8 N. H. Rep. 157; Douglass 215, Fisher v. Bris- 
tow; 2 Selwyn, 1060; Commonwealth v. Wheeler et al., 2 
Mass. R. 172; 7 Cowen 715, McCormick v. Sisson, and au- 
thorities cited. 

2. The reason is, that there might be a conviction of plain- 
tiff, after his recovery for being maliciously prosecuted—a rea- 
son which applies. See cases from Nott & McCord, supra, 
and 1 Stra. 114. 

3. Some of the authorities hold that after a nonsuit or nol. 
pros. the action will not lie: Parsons, C. J., in 2 Mass. supra, 
saying that in such case the proper action is case for conspi- 
racy. See also, 2 Nott & McCord, supra, denying dictum of 
Buller, J., ia Durnf. & E., as to nonsuit being sufficient ; and 
3 Monroe and 2 Mass. supra. 

4, The facts must be set out, to enable the court to judge 
whether the party has been legally discharged. Alleging such 
discharge, (much less abandoning of prosecution,) is not suffi- 
cient. 2 T. R. supra, 225; 1 Stra. 114; 3 Monroe, 208; 10 
Mod. 145; 2 Nott & McC. 144—+referred to above; and other 
cases before cited. 

5. There is nothing unreasonable in the rule. The plaintiff 
below could have claimed his discharge before the justice.— 
Besides, he has an ample remedy in another form. 

6. Secor v. Babcock, 2 Johns., shows only, that after a dis- 
charge by the justice, the action will lie; but the authorities 
seem to require more than this. The case of Cotton v. Wilson, 
in Minor, 203, was after verdict. The Court of Appeals in 
Virginia (2 Call) doubt, whether the omission of averment of 
discharge after verdict was cured. 








E. W. Peck, for defendant: 

The demurrer to the 3d count was properly overruled. The 
averment of the termination of the prosecution was sufficiently 
stated. After stating the imprisonment of the defendant in 
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error, undér the charge made against him by the plaintiff in 
error, the declaration proceeds thus: “and at the expiration 
of which said time, he, the said defendant, caused the said 
plaintiff to be released and set at liberty, and wholly abandoned 
his said prosecution.” An averment that the prosecution is 
ended is sufficient in this action, without stating in what man- 
ner it was ended. 1 Campb. 295; 2 Ch. Pl. 286; Secor v. 
Babcock 2 Johns. Rep. 204; Cotton v. Wilson, Minor Ala. 
Rep. 203. 








DARGAN, J.—This was an‘ action on the case for a mali- 
cious prosecution. The defendant demurred to the third 
count, and his demurrer was overruled, which is assigned as 
error. The objection to the count is, that it does not aver 
with sufficient certainty, that the plaintiff was acquitted of the 
charge preferred against him, or that the prosecution has been 
terminated by any judicial investigation. The averments are, 
that the defendant falsely, maliciously, and without probable 
cause, charged the said plaintiff with the crime of felony; and 
upon said charge, falsely, maliciously and without probable 
cause, caused the said plaintiff to be arrested by his body, and 
to be imprisoned, and kept and detained in prison for a long 
time, to wit: for the space of one day, then next following, 
and at the expiration of which said time, he the said defendant 
caused the said plaintiff to be released, and set at liberty, and 
wholly abandoned his said prosecution. 

It is necessary, in order to sustain this action, to show that 
the prosecution has been determined and ended, and if this 
is not shown by the declaration, the defendant may demur. 2 
Chitty, 607, & notes ; 2 Greenl. Ev. §} 452; 3 Gill & Johnson, 
377 ; Morgan v. Hughes, 2 Term Rep. 225. The words em- 
ployed by the pleader in this case, do not convey the idea with 
any reasonable certainty, that the charge was investigated ju- 
dicially. That the defendant caused the plaintiff to be releas- 
ed and set at liberty, and abandoned the prosecution, does not 
show that the prosecution is ended by the judgment of any 
judicial tribunal, or that the defendant was discharged, after 
judicial investigation. The count is therefore bad, considered 
as a count for a malicious prosecution. 

But we incline to think it a good count, if we consider it a 
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count for Salse ‘iaprisonment; and in this ‘point of. wiew, itis 
not necessary to-examine, whether the form of action is a 
pass. or case, for the démurrer being to this count: alo 
be.a good count-in trespass, the court should have ove 
the demurrer, notwithstanding it is joined with two others i in 
case. If counts; in case and trespass are joined, and ‘there ' 
is a demurter to ‘one ‘count. only, \it must be. overruled, for the 
ccteanioet ‘can avail ‘himself of the. -misjoinder only by demur- 
ng to thé whiolé declaration. Clitty Pl: 206; Smith v. Mer- { 
win 15. Wend. 184. 
Considering this then, as a count in trespass for false im- 
prisonment, and there. is novaverment in it that. would prohibit 
its'being so considered,.the demurrer was, opetly overruled. 4 
Let te ere be affirmed. | | 
































O'NEILL vs. THE STATE. 
1. Mere words do not constitute ain affray ; not i# a ‘party guilty of that 
offence, who offers no resistance to‘an attack made tipon him,although 


the attack is induced by ceonnng language used: we him: to the. assail- 
ant. 4 , 













a to the Circuit Court of Lawretioe- Tried before the 
Hon. George W. Lane. 






The plaintiff in error was sie under an sagusien eal 
ing Him with an affray, At thetrial a bill ‘ofexceptions was 
sealed, by which it appears, that the State in’ support of the 
charge ‘introduced a witness, who testified, that-some time in 
1844, the.defendant rode up to Where the witness was sitting 
in the town of Moulton, and applied’to him maity opprobious 
epithets, such as thief, liar, rascal, &¢.; whereupon the witriess 
caned him, but the defendant made no resistance, further 
than to throw up his hands to proteet his head, and neither 
struck nor attempted to.strike the witness. Upon this evidence, 
the accused requested the court*to’ charge the jury, that mere 
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words would not constitate ar affray, which charge the court 
_ refused to! give, but: charged’ the: jury, that an affray was the’ 
eof tivo/or more “persons willingly i in ‘a ‘public place; 

tif one; ued insulting language 't to‘ another, calculated. 
to bring ona:fight, and in consequence thereof'the person in- 
sulted ‘attacked’ the person using the: insulting languiage, both 
were guilty of an affray; whether the. ‘person attacked resisted’ 
or not. To the' refusal of the court to charge as requested, 

and ‘to the charge given, the defendant excepted, and now ‘as-- 
signe them as error. 











T M. Peters, ran plaintiff:. | 

1s The court. erred in refusing to: danke: a as asked. “No 
quarrelsome or threatning words, will ‘amfoynt'to an afiray— 
much less then, will mere words of abuse. ‘To constitute one 
an affrayer, he-must actually engage in the fight, either by 
striking or offering to. strike, or by drawing a weapon to in- 
timidate. Archb. Cr. Pl: 564; Rose. Cr. Ev. 198; 1 Russ. 
Cr. 271; 1 Jacob Law’ Diet. 65; 3 Inst: 158 ; Cushman v. 
Ryan, 1 Story Rep. § 92; 1 Havk- Pl. 135 ; Wharton’s Dict. of 
Jurispradenee, verb.'affray, 30 

2; The court erred-in. the change defining’ an: affray. . An. 
affray is‘.skirmish. or fighting between two or more persons 
in a publie‘place;to: the terror of the by-standers : and it is cal- 
led — beeause it disturbs the public peace, by-affrigiit- 
ing oF x mmen-afraid. The “afrighting” or “putting in 
fear” is one of the ingredients of the offence. For if. it be.a 
fighting in a private place, or there be none else present to be 
made. afraid or terrified, except: the. combatants, then the of- 
fence is but an. assault, or an-assault and battery. 4 Black, 
Com..145 ; 1 Hawk. Pi. 134, 185 ; 3 Inst, 158; 1 Bou. Law 
Dictionary, 90;. Bosc, Cr, Ev.198; 1 Russ. Cr. 271.3. Archb. 
Cr. Pl: 564; Whiarton’s Dic. of Jovies -30, and the detenintions 
of the, offence in all the precedents of indictments for Afrays. 
See also, Sampaansy. State, 5 Yerg.. ‘Romy R. 356. 


Arrorney ag for,the. State ; 


1. Phere may be an affray withoutany actual violence—the 


terror it produces to the citizens, being: the gist, of the oflence. 
1 Russell on Crimes, 271. 
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2> The slightest participation: in a» misdémeahor i is a mis- 
‘demeanor, ‘ind | so. if a:persin ‘should, use provoking. language 
towards another, calculated to bring on‘a diffieulty and which 
does produce: ‘that_ result, this, would be such a. participation 
in a-‘misdemeanor as to..render both. guilty-of an dffray, al- 
















though the. party provoked fought so fast, that the party using 
the provoking language, did not get a chance to oer for:the 
intention must be taken for the act. 








DARGAN, J.—An affray i is the fighting of .two or more 
_persops in. some piablic place, but ‘no»quarrelsome. words 
merely, will. constitute this offence: 1 Russell, 271; Arch. 
Cr. Pl, 564; 1° Hawk. 135; 5. Yerger,:356. It is probable, A 
however, that if persons arm theniselves with deadly’ or unu- 
gual-weapons for the purpose of .an affray, and in ‘such man- 
ner as to strike terror ‘to the people, they may be guilty’of this 
offence, without coming to,actual blows. _ 1 Russell 271., Yet 
no.authority goes so far as tq hold that mere vulgar or low 
abuse; can constitute this offence. “We think, therefore, that 
the court erred-in refusing the charge requested, that mere 
words would not constitute an -affray, and .also. in charging, 
that if one used ipsylting language to another, in consequence 
of which, the person insulted attacks the one insulting him, 
the party attacked is guilty of. an affray, whether .he-resisted 
the attack or not.: 

Let the judgment be rene and the cause remanded. 
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1, J. C.C., by hig will, Tinacts. his iL ieatinie 1 repain the *sum_of two 
thousand dollats in their hands, forthe purpose of building. a house for 
his daughter Caroline, the. wife of P. L. L., and her children (of whom 
she has four), at such titae and place as they may all agree upon. ‘P, 
‘L. L., in anticipation of the action of the executors, has & house erected 
on his own premises, worth two thousand dollars, and afterwards, ‘in 
-conjunction with his’ wife, files a bill against the executors, alleging the 











































—_ Cook and Mitchel, Ex'epdie Lewis and Wife, 

“erection by him’ of the house, and asking that the executors be decreed 

to pay over to, them the twa thousaiid dollars :— Held, that the bill. is 
‘ 





ate and should have'been dismissed. — 


p to the Chancery Court of Reel: Before the Hon. 
fie W. Majon, Chavcclr. 


ti tat Fis Sis ip ia opinion Pacis 


Briser & Hyns}for j tiffs int ertor : 

“'L. The entire clause o the will ‘above réferred to, shows that 
the $2000 directed to'be retained in the hands of the exédutors, 
isa separate estate for the benfit of the wife aid children, and 
the legal title is ini the exeontors. an 
ee Tf it be not a seperate estate, tlie chile of, the wife ‘are 
égually with her interested i in the bequést, and the déctee for 
the full amount of ‘the $2000, under the facts, is erroneous, 
Dunn and swife v. ‘The Bank, 3 Ala. 152. 

3. If the bequest be neither | seperate nor joint, as coitepitoa 
by complainants, the'court will decree before giving relief, that 
a settlement be made for the benfit of the wife and childrens 


| Hsvoperanr & ‘Melagepes, for defendants. 


CHILTON, J.—Dhie’ fourth item in the will of James: C, 
Cook, to be considered; is in the following language : “T give 
unto my daughter Caroline Lewis, and her children, twenty 
negroes, which I cannot name ; but the sagiie are to be selected 
and'taken out of the balance of my negroes, by families as 
nearly as can be, after my wife. makes her selection. My will 
and desire is, that when the’selection of the negroes is made, 
‘Wm..H. Mitchell and James Cook, my son, whom I hereby 
appoint as trustees for the purpose, do control and have the 
management of one half the’ number of the said twenty ne- 
grees, to be divided as equally as cay be, and to he designated 
* j by name, and their. future increase. Lalso give unto her and 
\ her children five dollars in cash; as’soon.as can be 

collected, to ‘be put at interest for the benefit of Caroline Lewis 

and. her children, by: said trusices. This I wish to be.a separate 
estate, both. the money and the negroes, and: not to be subject 
in any event to the debts or. liabilities of her husband, Mr, 
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Lewis; or any other husband’ on’ second £"'E also 
wish’Iy executors: to retain and keep the: stim ‘6f tw ‘thoit- 
satid dollars’ in their’ lands; ‘for’ “the: purpose ‘of bi ing a 
house: for Caroline and her children, at such time ‘ane 
as they ‘thay all agree upon ; they contract ina paying for 
said building with said sum.” The twoitl ri 
mentioned is the subject of the preseht suit. The sit is. filed 
by the husband and wife, and: avers* that. the’ complainants, 
Pn ‘relying: upon the provisions of the. said will and not wis ing 
to be délayed by the want of aption ofthe executors, provided 
and had erected a convenient and’ corafortable honse;, of the 
value ‘of two thousand dollars, anticipating, the sariie to: bet 
paid-and refunded by the executors of the said James Gy 
wider the said provision of his will: ‘That said executors 2 are 
Win. H. Mitchell and James Codk, who qualified as such, and 
who refuse to pay to the complairiants said sum of’ two thou- 
sand dollars, although they have made no objections whatever 
to ‘the louise built by them,” 3 ! 

The defendants in their answer’ insist, that the object ‘obttio 
4estator was to vest this $2,000. in ther, for the separate use 
of the: wife of said Lewis and her children, to be by them ap- 
propriated in the erection of ‘@ housé for the bérefit ’ of said 
Caroline and her children; and*that the-sdid P. L. Lewis hav- 
ing a house. already erected, suited 'to the condition ‘of Caro- 
line and the children, they purthiadddl it ‘of. ‘him at the price of 
$2,000, which was a just equivalent for. it, and took his’ dee 
to'them for the premises, to have dnd to ‘hold to-them in tras 
forthe benefit and use of'said Caroline ‘Lewis and het ‘eli 
dren, as her sole and separate estate. Yt is consented; however, 
that this deed is hot to prejudice the claim of the ce 1a 

The case having béen submittel by consent on the Bill and 
ariswer, the Chancellor decreed, that the clause, in the’ will did 
not vest a separate estate’ inthe wife of Lewis, and ordered | 
the defendants to pay the’ $2,000 to the complainants, and alsg 
decreed against the defendants the costs of — to be paid 
out of their testator’s estate. 

We are at a loss to’see tipon what principle this decree can 
be sustained. The legacy was vested by’ the will in 
to be by then expended in’ the éfection of a pes a 
use and benefit of Caroline’ Lewis, and her children, at’ 
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Pre rie they all may agree upon; ~'Dhe dill charges 
no default upon the executors in “failing to erect, or in agree- 
ing upon the time-and place for. the erection ofthe house + but 
the ground of complaint is, that the coniplainants, having erec- 
fed &house worth $2000; the trustees would not pay them 
that amount. ofmoney,.” .. 

"If we grant that.the marital sili of the husband attach to 
the’ interest which his wife has in the. legacy, he .could:not?re- 
‘@over,as husband, more than her share, which is equal only to 
that of each of the children. Bat they are thrown in the back 
ground, as though they had no interest whatever, and are not 
Before'the. court. Laying ‘out. of view, the deed which Lewis 
‘executed to the trustees, (and which can form no predicate for 
‘the decree, as it is-consented that the complajnants are not to 
ibe. prejudiced. by. it) what security for their rights, have the 
‘children? In..what-house-liave they an equal. interest with 
their mother? . Where are their'muniments of title to the pre- 
‘hises? These matters are not set. forth’ in the bill, and the 
a ‘of the chancellor passes by them sib silentio. 

t.is‘very clear that there is nothing in. the will from which 
7 ‘we.can infer that.the testator intended to. create an estate in 
this legacy, .o r in the house which it was designed to pay for, 
tothe sole and separate use of Mrs. Lewis, The investment was 
tobe made, doubtless with the intention, on the part of her fa- 
ther, the testator, to provide her and her children with a home: 
ahouse is to be erected -for their joint use by the trustees... By 
the: well settled rules of equity, we. must regard this. fund, 
‘which ‘i ‘is required to be laid out in real estate, as subject to the 
same riles which apply to such estate, Had the trustees in- 
‘the fund as_ contemplated .by the will, itis clear, the 
children. of Mrs. Lewis, as well as herself, would have: had 
the’ right to'have occupied it. Now, whether the wife -has 
such interest as can be made subject to the husbands debts, is 
‘@ question not before us. See Hale.vs. Stone, 14 Ala. R. 803, 
where the authorities are collected, as to the creation of a sep- 
étate estate; also 12 Ala. Rep. 682, In no view of the case, 
whether we look alone to the. bill, or to the bill and answer, 
_can the decree be sustained. 

_IJt-is therefore reversed,and the bill must be dimujnec's at 

the cost of the defendants in error, 
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BARNES ' 13.. BLAIR- 


1. An instrument in. the following words: “Received, Mobile, 24th April 
1845, of James. Barnes,-six hundred ‘ahd fifty, dollars for a negro slave, 
named Joe; about twenty-five years old, sound and healthy, the title to’ 
the.same I fully guarantee,” does not import a warranty. of soundness. 

2. Where there is an express warranty in one particular, the law will 
not imply jt in another. 


Error to, the Cirevit Court of Mobile.: Tried before the’ 
Hon: John Bragg? 


Lockwoop, for plaintiff: 

1. The instrument declared on contains.a warranty of the 
soundness and healthiness of the slave, and-imports an agree- 
ment to thateffect. Crarner v. Bradshaw, 10 Jotinson, 484; 
Gilchrist v. Morrow, 2 Car. Law Rep.'607;' Ayres v. Parks, 
3 Hawks, 59; Houstom v. Gilbert, 3 Breyard,53; 2 J; J. Mar. 
129; Chapman v. March, 49 Johns. 290 ; Cook v. Mosely, 13: 
Wend. 277; Hastings v. Lovering, 2 Fidkering): 214; Hegins 
v. Plympton, ifdo. 97; 2-Humphey, 305; Gardner v. Gray; 
4Camp. 144; Bridge v. Wain, 1 Stark. 504; Zotes v.. Pym 
6 Taunt. 446... > 


a 


Campania contra : 

The warranty in, tliis case, is confined to: the title, snd does 
extend to the condition and health of the slave. . No warran- 
ty.of soundness is implied, and before it.can be inferred there 
must be a clear intention. . If it is a matter of doubt, the con- 
clusion would, be that the warranty was not intended. © The 
collocation of the words in the bill ofsale show, that no war- 
ranty was intended... 8 Bingham, 48,-(21 Serg. & L.) 217, 
8S. C.; Smith‘& Norton'v. Miller, 2 Bibb, 616 ; Loper v: Breck- 
enridge,4 Missouri, 14; Thos. Wason y. Elijah Rowe, 16, Ver. 
225 ; Cheves, S..C. Rep. 186 ; Rice Rep. 437; 20 John, 196; 
1 Murphey, 138; 3 Stew. Rep. 140i... 


DARGAN, J.—This was an action of assumpsit, for the, 
false warranty of a slave, sold by the defendant te the plaintiff, 
and which the plaintiff contends was warranted to be sound. 











Fo | Barns-v. Blair’ 

The bill of sale is in the following language ; “ Received, Mo- 
bile-24th April 1845, of: James Barnes, six hundred and fifty 
dollars for .a negro slave named Joe, about 25 years old, sound 
afid healthy ; the’title to the: same’ I fully’ guarantee.” I ad- 
ritit. that there are. several decisions:to be found, which hold 
that this bill of-sale. should’be,construedjas containing a war- 
ranty ofsoandress. See Cramer-y. Bradshaw, 10:Johns. 484; 
Gilchrist v.'Morrow; Carolina Law ‘Rep. 607; 3 Hawks, 59. 
"Phese decisions however rest upon the ground, thatthe words, 
* sound and healthy” ‘constitute an averment of a fact, and 
therefore amount. to a warranty ; but no notice.was taken of 
thic circumstance; that thete was an express warranty’ of title, 
. immediately saeceeding them, which in our opinion:is very 
material in. arriving at the correct intention of the parties, and 
— is the true test whether the .contract of sale contains a 
of soundness or not. The natural impression that 
ae words used in-the.bill of. sale would seem to:.convey ‘is, 
that the seller -represertted. the slave to’ be about twenty-five 
years old; sound and healthy, and that he undertook to warrant 
‘the title only, and we thimk this is the proper construction to be 
given to it We admit ‘that if the bill of sale ‘had not con- 
tained: an express warranty of title, that the affirmation made, 
that the slave -wassound-and healthy, would have constituted 
@ warranty of so ‘but when we see immediately fol- 
lowing the words, sound’and healthy, an express warranty of 
title by the use of the words, “the title to the same I fully 
guarantee,” we think the intention of the seller was to war- 
rant the'title alone; and the words, “about twenty-five years 
old; sound and healthy” are words of description, and not a 
warranty either as tothe age or health’ef the slave. In the 
case of Budd v. Fairmaner, 8 Bingham, 48, the bill of sale 
was :. “Received of Budd,ten pounds. for a gray four yeat 
old colt, warranted sound :” the complaint. was, that the colt 
was only three years old; and the question was whether the 
warranty extended to: the age of thé colt. . Chief Justice Tin- 
. dal- said, that where there’is an expressarranty to a single 
point, the law will not imply-another ; and it was held by all 
the judges, that the warranty exteaiied to the soundness alone, 
aiid not to theage of the colt; Soin the case of Diekinson 
v. Gapp, cited in the opinion of the court last referred to: the 
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O- bill of sale was, “ Received of D., one hundred pounds for a 
ty bay gelding, got by Cheshire Cheese, warranted sound:” 
id the breach alleged was, that Cheshire Cheese was not his sire. 
d- It was held that the warranty extended to the soundness of 
Id the horse and not to his pedigree. In the case of Smith v. 


r- Norton & Miller, 2 Bibb, 616, the bill of sale was almost iden- 
4; tical with the one now before us; the court determined, that 
d. the warranty extended to the title only, and not to the sound- 
5 &F ness of the slave. These citations are sufficient to show at 
d least, that there is a want of harmony in the decisions on this 
f &§ subject, and we are therefore left free to construe this instru- 
» -& ment, as if the question was res integra. 'The intention of the 
y - parties is the material inquiry, and that we must gather from 
i § the entire instrument, and not fix on any word a particular 
2 legal import, irrespective of the connexion it bears to the other 
t words used in the bill of sale. ‘The words sound and healthy, 
y - had they stood alone, and not in connexion with the subse- 
> & quent warranty of title, would have been construed as import- 
4 ing a warranty of soundness, because we should have infer- 
> red that such was the intention of the seller, but when they 
, - are immediately followed by an express warranty of title, we 


, cannot attach that meaning and intention to them, for we do 
not believe the parties intended to fix that meaning on them, 
but that they intended, what seems to be the natural and plain 
import of the whole instrument, that is, to represent the negro 
as about twenty-five years old and in good health, and that 
the seller warranted the title. 

The ruling of the Circuit Court is in conformity with this 
view, and the judgment must be affirmed. 
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SCHUISLER & DONNELL vs. AMES. 


1. Ifa tenant abandons the premises before the expiration of the term, 
the landlord may suffer them to remain vacant and recover the rent, 
or he may enter and determine the contract, in which event he would 
be entitled to recover only for the rent then due: 








Error to the Circuit Court of Montgomery. Tried before 
the Hon. George Goldthwaite. 
10 
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T'mis was an action by a landlord against his tenants to re- 
cover rent. ‘The proof conduced to show, that the defendants 
leased a store of plaintiff for one year, ending the first of No- 
vember 1844. At the expiration of the term, they held over 
without a renewal of the lease. The defendants were part- 
ners, and in January 1845, dissolved their partnership, and 
abandoned the premises. They however, paid the quarter's 
rent falling due February 1845. In August 1845, the plaintiff 
rented the store to Donnell, one of the lessees, who took pos- 
session and occupied it alone. The court charged the jury, 
that if the defendants helc over, after the determination of the 
lease, the plaintiff was entitled to recover the two quarters 
rent, falling due the first of May and August 1845. ‘The de- 
fendants excepted to the charge, and now assign it as error. 


Martin & Batpw, for plaintiffs im error: 

1, The plaintiffs in error were in possession, pending a trea- 
ty for a further lease from 1st of November, and were not ten- 
ants from year to year. ‘Taylor’s Landlord and Tenant, 42. 

2. The fact that three or four days had transpired before 
the treaty for a subsequent lease was entered upon, cannot 
affect the plaintiff’s rights, if this state of things was acquiesed 
in by the defendant in error, and should have been submitted 
to the jury. ‘The court assumed to pass upon the testimony 
in contravention of the rights of the jury. 

3. An eviction by the landlord discharges the tenant from 
the payment of the whole rent. Chitty on Con. (last edit.) 
329; 'Taylor’s Landlord and Tenant, 183; Smith v. Raleigh, 
3 Camp. 513; Gramman v. Legge, 8 B. & Cress. 324. 

4. The court erred in the charges given, and the charges 
refused. Authorities referred to. 


Pryor, for defendant: 

1. The plaintifls in error held the premises from first No- 
vember 1844, to first November 1845, at four hundred dollars 
a year, payable quarterly, viz, Ist July, Ist May, Ist August, 
and Ist November 1845. Ames v. Schuisler & Donnell, at 
former term of the court. 

2. The right of Ames to recover each quarter's rent was 
perfect on the day it became due, and he could have main- 
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fained an action for such quarter’ s rent, immediately after the 
day. See Marseiiles v. Kerr, 6 Whart. 500. 

3. The renting of the premises to Donnell, one of the plain- 
tiffs in error on Ist of August 1845, was not an eviction of 
the tenants, for he was one of the tenants, and Ames was 
not bound to consult both of the partners, when he and the 
other partner agreed to abandon the contract from Ist August 
1845. The renting to Donnell from Ist August 1845, could 
amount to nothing more than an abandonment of the contract 
for the residue of the year. It was nota recission ef the con- 
tract, for a recission puts the parties in statu quo. Here they 
could not be put iz statu quo, for the tenants had in legal con- 
templation rented the premises for three quarters. It was 
then a mere abandonment of the contract. This abandon- 
ment did not affect the plaintiff’s right to recover the two 
quarters rent due at the time of the abandonment—that right 
was perfect. There is no evidence that Ames knew the plain- 
tiffs in errer had dissolved their copartnership, at the time the 
contract was abandoned, and he might well deal with one 
only. But if he had known of the dissolution, he would not 
have been bound to consult both of the partners, for one of 
them was fully competent to enter into a new contract with 
the landlord for the premises. 

4, The first prayer for instructions was properly refused. 
The action was brought to recover rent, upon an executed 
contract, which could be given in eyidence under the general 
counts. Patterson, Ex. v. Bank Columbia, 7 Cranch. 

5. The counsel for the plaintiffs in error admits, that Don- 
nell, the partner who rented the premises from Ist August 
1845, is liable for the two quarters rent, because he assented 
by renting the premises on said day to the act of the landlord. 
But if the landlord can recover, he must recover on the contract, 
and the contract was made with both of the plaintiffs in error. 
No action therefore can be maintained against Donnell 
alone. The contract was executed, for the two quarters rent 
claimed in the action, at the time Donnell rented, &c., and no- 
thing which the partners did afterwards could change the par- 
ties to the executed contract. 





DARGAN, J.—When this cause was before this court at 
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a previous term, we held, that where there was a lease at a 
stipulated annual rent, and the tenant held over without mak- 
ing any new agreement as to the rent, the law implied a con- 
tract of renting from year to year, at the original rent agreed 
on. 14 Ala. 600. It is now shown that the defendants aban- 
doned the premises in January 1845, and in August the plain- 
tiff entered into a new contract, by which he leased the store 
to one of them alone, and it is contended, that this renting 
discharged the other tenant from the rent that had fallen due, 
and which remained unpaid at the time of the lease to Donnell. 

It is not necessary to determine whether the defendants 
would be discharged from the rent that had fallen due, if the 
landlord, before the term expired, had entered upon the pre- 
mises and actually expelled them: but we think it very 
clear, that if the tenants abandon the premises altogether, the 
landlord is not bound to let them remain vacant, duriug the 
entire term, in order to retain the right to recover the rent 
then actually due. But he may enter, and from that time the 
contract is determined, but his right to recover the rent due at 
the time of his taking possession, is not thereby lost. In the 
case of Marseilles y. Kerr, 6 Whart. 500, the plaintiff had leas- 
ed a store to the defendant, who took possession, and then 
abandoned the premises. The plaintiff gave him notice that 


he should re-rent the store, but would hold him liable for the , 


time it remained unoccupied. The plaintiff afterwards leased 
the store to another and sued the defendant for a quarter’s rent. 
The court held that the defendant was liable for this quarter's 
rent. See also 7 Watts, 123. This decision seems to be in 
accordance with justice. If the tenant abandons the premises, 
the landlord ought not to be bound to suffer them to remain 
vacant during the term. Indeed it might often be more inju- 
rious to him to let them lie idle and unoccupied, than it would 
be to lose the rent, and he may be compelled to enter to avoid 
this greater loss. An entry under such circumstances should 
not discharge the tenant from the rent, that had accrued and 
was due. The entry, however, puts an end to the contract from 
that time, but does not release the tenant from the rent then due 
and unpaid. To hold otherwise, would be to enable the 
tenant, by abandoning the premises, to compel the land- 
lord in many instances to release the rent due, by making 
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an entry, or to submit perhaps to greater loss. The correct 
rule, we think, is that if the tenant abandons the premises, the 
landlord may let them lie idle and recover rent for the whole 
term, or he may put an end to the contract of lease by entry ; 
if he does so, he can only recover the rent actually due at the 
time he takes possession. The ruling of the Circuit Court was 
in accordance with the law as here expressed. 
Let the judgment be affirmed. 


NOBLE er au. vs. COLEMAN & GUNTER. 


1. In an action of trespass to try titles, instituted against a mortgagor in 
possession, the mortgagee, if entitled to the right of entry, may be ad- 
mitted as a party defendant. 

2. The possession of real estate by a vendor, after an absolute sale, is not 
of itself presumptive evidence of frau¢, but is a circumstance merely 
from which fraud may be inferred, and as such is properly submitted 


to the jury. 


Error to the Circuit Court of Montgomery. Tried before 
the Hon. George Goldthwaite. 


Tus was an action of trespass, to try titles to two lots of 
ground in the city of Montgomery, and was instituted by the 
plaintiffs in error against Robert C. Coleman, one of the de- 
fendants. At the trial, Charles G. Gunter moved the court to 
admit him as a party defendant, on the ground, that he claim- 
ed to be the true owner of the lots in controversy, and that 
said Coleman was his tenant at will, and held under him. 
The plaintiffs objected, but the court, notwithstanding, granted 
the motion, and Gunter was made a defendant, The plain- 
tiffs in support of their title introduced in evidence six justices’ 
executions in their favor against Coleman, with the judg- 
ments on whieh they issued, and proved a levy of them on 
the lots in question, an order of sale by the Circuit Court of 
Montgomery county at its fall term 1847, a sale by the sheriff 
under said order, anda purchase by them at such sale, on the 
first Monday in February 1848. They further proved, that 
said Coleman was in possession of the lots at the date of the 
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rendition of their judgments in the justices’ court, and had 
continued in possession ever since: that Coleman had been 
notified to quit before suit brought, which was the 14th Feb. 
1848, and that the debts, on which their judgments were foun- 
ded, originated in 1845. The value of the rents was also 
shown by them. The defendants then read in evidence a deed 
of trust from said Coleman to Gunter, dated 17th April 1847, 
to secure an indebtedness of the grantor to the grantee to the 
amount of $1845.00, which deed embraced the lots in con- 
troversy and four slaves. ‘They also proved the bona fides of 
the debt provided for by the deed, the sale of the trust property 
according to its provisions, and the purchase of it at such sale 
by Gunter, on the first Monday in March 1848. ‘The plain- 
tiffs in rebuttal proved, that said Coleman retained possession 
of the slaves, as well as the lots, both before and since Gun- 
ter’s purchase that he hired one of them to the city Council 
of Montgomery, and received the hire before and since Gun- 
ter’s purchase ; that for five or six years he had been Marshal | 
of the city of Montgomery, with a salary of from six hundred | 
to a thousand dollars, and that Gunter, since 1843, has been | 
laboring under considerable pecuniary embarrassment. 

The court charged the jury, that the retention of possession 
of the personal property by Coleman, after the sale, was prima 
facie fraudulent as to it, but that a different rule prevailed in 
respect to the real estate: that Coleman’s possession of the 
real estate, after the sale and purchase by Gunter, was not of 
itself presumptive evidence of fraud, but was simply a circum- 
stance tending to show fraud, the weight of which was to be 
determined by the jury. 

The plaintiffs excepted to the ruling and charge of the court, 
and now assign them as error. 





Nos te, for plaintiffs in error: 

1. It will be seen by the record in this case, that the plain- 
tiffs purchased the mortgaged premises under execution, at 
sheriff’s sale, on the first Mouday in February 1848, and that 
the mortgage was not foreclosed by sale until the first Mon- 
day in March following. Now we contend that the plaintiffs 
are entitled at all events to this one month’s rent, upon the 
ground, that Coleman, the mortgagor, was not responsible to 
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Gunter, the mortgagee, for rents and profits, until the latter 
had foreclosed his mortgage, and that therefore the court erred 
in permitting Gunter to defend as the landlord of Coleman 
for said month. ‘The proposition, that the mortgagee is not 
entitled to rent until final foreclosure and entry, is too clear to 
admit of doubt. See Field v. Swan, 10 Metce. R. 112; ib 126; 
1 Pickering Rep. 87; 4 Conn. Rep. 235; 4 Kent, 154 to 156; 
3 Ala. Rep. 357. 

2, Fraud, when the facts are ascertained, is a question of 
law for the determination of the court. 9P. Rep. 39;1S. 
72; Sturtevant & Keep v. Ballard, 9 Johnson’s Rep. 337. In 
Doane v. Eddy, 16 Wend. 523, the court would not submit 
the question of fraudulent intent to the jury. Upon the facts set 
forth in this record, the court are asked to pronounce this sale 
fraudulent. Here are all the badges of fraud in Twyne’s case 
or that can be enumerated. Here the relation of debtor and 
creditor existed—the debtor after absolute sale retains posses- 
sion as before—he hires out the negroes and receives the 
hire—he receives the rents and profits of the lots and dwel- 
lings—in failing circumstances at the time the mortgage was 
given, and after the sale utterly insolvent. ‘The mortgage and 
sale was a general one, conveying every thing visible he own- 
ed, even to the badge of fraud in the mortgage, where con- 
scious guilt seeks to hide itself under the special recital : 
“Whereas I am justly indebted,” &c. Look on the other hand 
at the utter improbability, not to say moral impossibility of the 
bona fides of this sale—Gunter, through the whole period of 
these transactions pressed for money, borne down by his debts, 
the sheriff following him for five years, and 32,000 dollars of 
executions hanging over him. What is the situation of Cole- 
man, all this while? utterly insolvent it is true, but like many 
of the honest insolvents, who adorn the society in which they 
move, he has been in the use, possession, and control of hou- 
ses, lots and negroes, and in the possession of a lucrative office, 
of near one thousand dollars per annum. 

3. It may be said however, that this was a public sale, and 
that the world had notice and that therefore possession by the 
mortgagor was not fraudulent. But it matters not, either as 
to a judicial sale or a public sale with notice, where the rela- 
tion of debtor and creditor exists, possession, subsequent to the 
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sale and not in accordance with the deed, is prima facie evi- 
dence of fraud. See the opinion of Judge Kent, in Sturte- 
vant and Keep v. Ballard, 9 Johnson, 337, and the authorities 
there cited: The grantee or mortgagee of a fraudulent deed 
is responsible for rents, after the insolvency of the grantor or 
mortgagor. ‘Therefore, if this sale be fraudulent, Gunter is 
answerable to plaintiffs for rent up to the present time. Sands 
and others v. Codwise, 4 Johnson, 536. ‘The decision upon 
this point is asked from the fact, that it may facilitate the col- 
lection of the rent in this case. 

4. As to the constructive fraud, it is the well settled law 
every where, that the retention of personal property by mort- 
gagor or vendor, after absolute sale, is fraud in law, either 
per se or prima facie. Alabama has adopted the latter rule, but 
requires full and satisfactory evidence to be given in explana- 
tion of such possession from facts and circumstances existing 
at the time, otherwise, it is conclusive of fraud. Maulden & 
Terrell v. Mitchell, 14 Ala. Rep. 814; 2 S. 336; 5 Ala. Rep. 
531. But it is said that this rule does not apply to real estate ; 
3 8. 95, was a case of real property. The court by way of 
obitur dictum intimate that the same presumptions do not arise 
from the possession of real as personal estate, but the court 
examined the case with as much scrutiny as if it had concern- 
ed personality alone. In 6 Ala. Rep. 179, is the case ofa 
mortgage of real and personal property, as in this case, and 
the court pronounced it fraudulent, but said not a word as to 
any distinction between realty and personalty. At all events 
if there be adifference between realty and personalty, that can 
only apply where they are seperate and distinct transactions, 
and not as in this case, both contained in the same mortgage 
and sale: For as between the same parties to the same deed, 
the maxim applies, fraud in part, fraud in all. And to decide 
differently would seem to make a distinction without a differ- 
ence, for the law expressly says, that it does not hold these 
sales to be fraudulent from any arbitrary or technical rules, 
but because possession unexplained affords incontestible evi- 
dence of fraud. But there is no difference. In a recent case in 
Georgia, this question has been directly decided, and the court 
unanimously held, that there was no difference. See 2 Kel. 
Geo. Rep., first case and the authorities there cited. 
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T. & J. Wituiams, J. A. Exmore & W. L. Yancey, for de- 
fendants : 

1. The circuit court has the power to admit a landlord in 
to defend, where his tenant at will is sought to be ejected. 
Clay’s Dig. 321, § 49; Doe, ex dem. Davis vs. McKinney, 5 
Ala. Rep. 719; Thompson v. Ives, 11 Ala. Rep. 239; Falkner 
v. Jones & Leith, 12 Ala. Rep. 165; Elmore & Willis v. Har- 
ris, 13 Ala. Rep. 360. 

2. The possession by a vendor after an absolute sale of per- 
sonal property, unexplained, is based upon the legal presump- 
tion, that possession of personalty draws to it the title, and is 
calculated to give to the possessor a fictitious credit. Hobbs 
v. Bibb, 2 Stewart, 54; Bank of Ala. v. McDade, 4 Porter, 267; 
Simerson v. Branch Bank at Decatur, 12 Ala. Rep. 213. 

3. The principle upon which those decisions rest, cannot 
be made to apply to the possession of realty—the possession 
of which does not draw to it the title, and which therefore af- 
fords no ground for credit. 

4, The possession of the property in this case by the mort- 
gagor, after foreclosure, does not come within the principle 
that makes possession of personalty after an absolute sale 
fraudulent, because a mortgage sale, after public notice, is a 
public sale, and gives notoriety to the transaction. Simer- 
son v. Branch Bank at Decatur, 12 Ala. Rep. 213; Bank of 
Ala. v. McDade, 4 Porter, 267; Starkie’ Ev. 615. 

5. It is not pretended that Coleman was not a bona fide deb- 
tor to Gunter—the bona fides was established, therefore the 
fact that the mortgagee became the purchaser at the sale can- 
not prejudice the case. Simerson v. Branch Bank at Deca- 
tur, 12 Ala. Rep. 213. 








COLLIER, C. J.—The third section of the act “for the 
relief of tenants in possession against dormant titles” provides, 
“that in any suit for the recovery of lands and tenements, 
which shall be commenced against any tenant for years, at 
will, or sufferance, it shall be lawful for his or her landlord 
to enter him or herself a defendant to such suit, and such land- 
Jord shall be solely entitled to all the benefits and provisions 
of this act:” Clay’s Digest, 321. In Doe, ex dem. Davis v. 
McKinney and another, 5 Ala. Rep. 719, we said, “the terms 
j1 
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of this enactment are certainly broad enough, if literally inter- 
preted, to extend to all cases, and it would really seem that 
no inconvenience would result from allowing it thus to ope- 
rate. By making himself a defendant, the landlord cannot 
urge as a defence any matter, which the law did not previous- 
ly recognize as available, to defeat a recovery by the plaintiff. 
‘The provision of the act cited does not affect the parties rights, 
it relates only to the remedy. As then it was not allowable 
for the defendant in an execution to defeat the purchaser by 
showing he held under another, so, neither can the landlord 
when let in to defend, set up a title consistent with the pos- 
session sought to be recovered. It is immaterial to him whe- 
ther the plaintiff recovers the possession or not, for as soon as 
he comes in, he will be liable to all the burthens and incur all 
the responsibilities which rested upon the defendant as a ten- 
ant. In fact, the recovery of the purchaser, so far as the land- 
lord is concerned, effects nothing more than the substitution of 
one tenant foranother.” It was also added, that if it was an er- 
ror to permit the landlord to defend, it was one that could work 
harm to no one, and consequently was not fatal to the judgment. 
This argument was reiterated in ‘Thompson v. Ives, 11 Ala. 
Rep. 237, where we said, by way of admonition, that a land- 
lord should be cautious in making himself a defendant in con- 
junction with, or instead of his tenant, where the latter holds 
under a lease for an unexpired term, lest upon a general ver- 
dict against him, he might be estopped from asserting his title 
at the expiration of the lease. In Falkner v. Jones and ano- 
ther, 12 Ala. Rep. 165, it was held, under the statute cited, that 
it was not necessary the technical relation of landlord and 
tenant should exist, but the act extends to all persons claiming 
title, consistently with the possession of the occupier. See also 
Elmore & Willis v. Harris, 13 Ala. Rep. 360. 

In all the cases cited, the plaintiff claimed as a purchaser at 
a sale under execution, seeking to recover the possession of the 
defendant in execution, and thus far they are precisely analo- 
gous with that now before us. The fact that the plaintiffs in 
the present case purchased the premises in question one month 
before the defendant, Gunter, purchased at the sale under his 
mortgage, and that therefore they were entitled to rent for the 
intervening time, even conceding such to be the law, we think 
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altogether immaterial, and cannot exempt the case from the 
influence of the statute. ‘The primary object of the suit is the 
recovery of the possession, the damages are but secondary and 
consequential, and if the plaintiff in such action fails to make 
out a title, which entitles him to the land, he cannot have a 
verdict for damages, whatever his rights may be in respect to 
the rent. This is a proposition which is sufficiently illustrat- 
ed by its statement. But it may be asked, although a mort- 
gagor, remaining in possession by the permission of the mort- 
gee, is not bound to account for rents and profits, unless they 
are specially pledged, does it follow if he leases or relinquishes 
to another, that the person thus substituted, can hold the pre- 
mises free of rent? See Chamber's et al. v. Mauldin, et al. 
4 Ala. Rep.477. ‘The case does not require an answer to this 
question, and we merely propose it, to exclude a conclusion. 
It results from what has been said that the Circuit Court did 
not err in permitting Gunter to become a defendant. 

2. It cannot admit of serious question, that the charge in 
respect to the retention of the possession of the personal es- 
tate by Coleman was expressed in terms quite as strong and 
favorable for the plaintiffs as the law, under the facts disclosed, 
justifies. Hobbs v. Bibb, 2 Stew. Rep. 54; Ayres v. Moore, 
Id. 336; Mauldin & ‘Terrell v. Mitchell, 14 Ala. Rep. 814. 
We do not understand this to be controverted ; but it is insis- 
ted that the rule is not less rigid when applied to land, and to 
sustain this argument we have been referred to Peck v. Land, 
2 Kelley's Rep. 1. In that case, the judge of the primary 
court charged the jury, that “possession of land remaining 
with the vendor, after absolute deed, is not under the statute 
of 13 Elizabeth, c. 5,an evidence of fraud.” In reviewing 
this charge, the Supreme Court said: “It is true that the own- 
ership to lands is usually evidenced by deed and other written 
muniments of title. Still in real, as in personal property, we 
hold, that if the vendee take an absolute conveyance, and ney- 
ertheless leave the property in the possession of the vendor, it 
is prima facie evidence of fraud, Ifa man convey his land 
absolutely, and yet is allowed to continue in possession as its 
absolute unqualified owner, this will be a proof that the con- 
veyance is fraudulent.” We cannot stop critically to examine 
this proposition, but we would remark, that we have looked 
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into the citations of the court from Atkins and Johnson, and 
with all deference, we cannot think that they maintain, that 
the retention of the possession of real estate, as an isolated fact, 
is presumptive evidence of fraud, which would constrain a ju- 
ry to find against the conveyance. If the vendor was per- 
mitted to exercise such a dominion over the land, as indicated 
that he was the “absolute and unqualified owner,” then, per- 
haps, in the absence of countervailing evidence, fraud would 
be a legitimate deduction. In Smith v. Lowell, 6 N. Hamp. 
Rep. 67, a debtor in embarrassed circumstances made an ab- 
solute conveyance and continued in possession fourteen years 
afterwards: Held, that the possession of the vendor for so 
long a time unexplained was prima facie evidence, that the 
conveyance was made to defraud creditors ; that it was not 
enough to show, that it was intended to secure “some debt,’ 
or that it was made in payment of a debt, “it should have 
been shown that the debt amounted to the fair value of the 
land.” In Every v. Edgerton, 7 Wend. Rep. 259, it was de- 
cided, that the “ simple circumstance that the grantor remain- 
ed in possession,” after he had parted with his title by giving 
a deed, did not make the deed void; “ in relation to real es- 
tate, that is not even a badge of fraud.” 

The cases, in which so much potency is accorded to the fact 
of possession remaining with the vendor, relate to personal 
property. ‘True, the possession of land by the vendor, for an 
unreasonable time, or under circumstances indicative of mala 

fides, or inconsistent with the idea of a sale, would furnish a 
strong reason for pronouncing against the validity of the sale. 
But the mere failure to relinquish the immediate possession to 
the vendee, cannot per se, in the absence of an explanation 
accounting for the delay of the vendor to yield it to the ven- 
dee, be regarded as such strong evidence as will necessarily 
make the transfer fraudulent. Paulling v. Sturgis, et al. 3 

_ Stewart Rep. 95. 

Roberts in his treatise on fraudulent conveyances (p. 548, 
et seq.) in commenting upon the fact of possession by the ven- 
dor as inconsistent with an absolute conveyance, says: “ the 
natural consequences of this contradictory possession involve 
a two-fold injury. The beneficial interest in the goods so 
rircumstanced belongs either to the assignor or assignee; if 
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they belong to the assignor, he might be enabled by his mock 
transfer, if it could prevail, to continue to himself the enjoyment 
of that, which in conscience belongs to his creditors; if they real- 
ly belong to the donee or assignee, the possessor might be ena- 
bled to attract to himself an illusory credit, against which or- 
dinary prudenee is an insufficient guard. But the degree of 
inconvenience produced by this separation of the property 
from the possession depends greatly upon the nature of the 
thing, the property in which is transferred. ‘The property in 
some things is not wholly ascertained by the possession, and 
the nature and condition of other things may preclude the 
possibility of a specific transfer at the moment of the sale. 
Thus where land is conveyed, the want of possession casts a 
less degree of suspicion upon the transaction, than where 
goods are the subject of the conveyance, for with respect to 
land, the property is evidenced by possession of the title deeds, 
and manual occupation is no criterion of ownership. But in 
looking for the real owner of moveable chattels, we regard the 
possession as indicating the proprietor, since they are not only 
capable of specific delivery, but are ordinarily used and en- 
joyed by being possessed. Land is enjoyed and possessed by the 
title, and fraud in the transfer of it is mainly to be inferred from 
the inconsistency of the title with the possession of the title 
deeds.” Again, (p. 554, et seg.) it is said, the leading object 
of the statute of 13 Elizabeth, ch. 5, was to prevent those col- 
lusive transfers of the legal ownership, which place the pro- 
perty of a man indebted out of the reach of his bona fide cred- 
itors, and leave him to the beneficial enjoyment of that which 
ought in conscience to be open to their legal remedies. Pos- 
session therefore of land, after an absolute conveyance, is ev- 
idence of a fraudulent design within the statute; and if this 
possession be accompanied with acts of ownership, the evi- 
dence of fraud becomes very hard to be resisted. But such 
possession is only evidence of fraud, by being a strong indi- 
cation of a secret trust and reservation. In Hildreth v. Sands, 
2 Johns. Ch. Rep. 35, it was said, possession of land, and tak- 
ing the profits after an absolute conveyance, is an evidence of 
fraud, within the statute of frauds, unless such possession be 
consistent with the terms and object of the deed, or the char- 
acter of it be openly and explicitly understood. See also 
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Codwise, et al. v. Sands, 4 Johns. Rep. 586; 2 Ves. jr. Rep. 
292; Fitler v. Maitland, 5 Serg. & W. Rep. 307. 

If the conveyance was recorded, there would be no ground 
for holding that the sale was prima facie fraudulent, merely 
because the possession of the vendor was not promptly yield- 
ed, but then it would be incumbent on the creditor who assailed 
it to rest the imputation of fraud upon some other hypothesis. 
So, although there may be no registration of the deed, yet if 
it was executed bona fide and for a valuable consideration, the 
want of a change of the possession would be a circumstance 
more or less indicative of fraud, according to others which ac- 
companied or surrounded it; but the court could not assume 
that it was evidence so strong (unless explained) as should 
control the verdict of a jury. This was the view which was 
taken by the Circuit Judge. 

It may, however, be remarked, that the possession of Cole- 
man was perfectly consistent with the mortgage, at least up 
to the maturity of the mortgage debt, and the mortgagee in- 
stead of then attempting to oust him, might, as he did, have 
advertised and sold the premises. Fraud then cannot be pre- 
dicated of the mortgagor’s possession previous to the sale, and 
the only inquiry upon this point which could have arisen, is 
whether the continuance of the mortgagor's possession after 
Gunter’s purchase affords evidence that the mortgage debt 
was simulated, or had been paid otherwise than by a devo- 
tion of the property to its satisfaction. It must be observed 
that Gunter does not claim under an absolute conveyance 
from Coleman, whether we regard the mortgage or conse- 
quent sale, so that it is difficult to perceive how the rule in- 
voked by the counsel for the plaintiffs, even if applicable to 
real estate, can be applied, the more especially, as the action 
was instituted before the sale by the mortgagee. ‘The ques- 
tions considered are all that arise upon the record. If the 
plaintiffs had desired to present others, they should have pray- 
ed further instructions appropriate to the evidence—such as 
the effect of Coleman’s possession of the slaves upon the bona 
fides of the transaction in respect to the premises in contro- 
versy, and upon the other points that have been discussed at 
the bar. 


We have but to add, that the judgment of the Circuit Court 
is aflirmed. 
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SARAH ANN McINTOSH er au. vs. ALEXANDER 


ET ALS. 


1, A bill is multifarious, which unites a joint claim again: t several defen- 
dants, and a separate claim against one alone, with which the others 
have no connection. 

2. The general rule is, that a demurrer for multifariousness, like a de- 
murrer for a m'sjoinder at law, goes to the whole suit, and if sustained, 
the bill should be dismissed, and not made the ground of partial relief. 

3. If there be cases in which an amendment should be allowed, after a 
demurrer for multifariousness is sustained to a bill, the application to 
amend must be made in the court below. 


Error to the Chancery Court of Montgomery. Before the 


Hon. Jos. W. Lesesne, Chancellor. 


The bill in this case was filed by the plaintiffs in error, and 
alleges that Elizabeth McIntosh, the mother of one, and the 
grand-mother of the other complainants, was possessed of a 
large personal estate, consisting of slaves, which in 1835, she 
devised by will to John McIntosh, deceased, then the husband 
of complainant, Sarah Ann McIntosh, and Florella Wright, 
her daughter; that the portion devised to John McIntosh was 
given to him for and during his natural life, and to the said 
Sarah Ann and her children after his death; that the slaves 
were divided between the said John McIntosh and the said 
Florella Wright, after the death of the testatrix ; that Christo- 
pher H. Taylor sold to John McIntosh a tract of land in Maren- 
go county, and induced the said John to execute a deed of trust 
on said slaves to Asa Robinson to secure the purchase money ; 
that a short time after this, the said Taylor prevailed on the said 
John to deliver up to him the bond which he had executed for 
title to the said land ; that John McIntosh was very intemperate, 
and from that cause was incapacitated, at the dates of these 
several transactions with Taylor, from attending to business, 
and was imposed upon and defrauded by Taylor; and that 
complainants, finding that the slaves were likely to be seized 
by said Robinson and sold under the deed of trust, removed 
them to Dale county, where Abram Warren and Benjamin 
Adams, combining with Taylor and Robinson, all of whom 
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had notice of the will, took possession of and removed a num- 
ber of the slaves, and have sold or converted them to their own 
use. ‘The bill also alleges, that one Asa Alexander, pretend- 
ing friendship to said John McIntosh, likewise combined with 
Taylor, Robinson, Warren and Adams to obtain possession 
of other of the slaves and to sell and dispose of the same, so 
as to place them beyond the reach of complainants; and that 
subsequently the said Alexander executed to complainant Sa- 
rah Ann a paper, by which he covenanted to deliver to her 
certain of the slaves, but that he has since converted them to 
his own use, and refused to deliver them. The bill prays that 
Taylor, Robinson, Warren, Adams and Alexander be made 
defendants; that Taylor, Robinson, Warren and Adams be 
decreed to deliver up to complainants such of the slaves as 
they have in possession,.and account for those they may have 
disposed of; and that Alexander be decreed to deliver up those 
named in the instrument executed by him to the complainant 
Sarah Ann, or to pay their value, &c. A decree pro confesso 
was taken against all the defendants except Alexander, who 
answered the bill and demurred to it for multifariousness. At 
the final hearing, the Chancellor sustained the demurrer, and 
dismissed the bill on. that ground, which is now assigned as 
error. 


T.. & J. Wiis, for plaintiffs in error : 


1. The bill, seeking to subject the slaves under the will 
of Elizabeth McIntosh, and also under an.express agreement 
and written covenant to deliver said slaves to cofplain- 
ant, the devisee in remainder under the will of E. McIntosh, 
is not multifarious. 12 Ala. N. 8.370, Heirs of Holman v. 
Bank of Norfolk; vide p. 409. 

2.. An: agreement to surrender property to wife is good. 
Sledge, Exr. v. Clopton, 6 Ala. N. 8. 589. 


Beuser & Harris, for defendants: 


1. There is no equity in the bill.. If there has been: a con- 
version of the negroes by Alexander, the complainants have 
a clear and adequate remedy at law. They could sue Alex- 
ander for the money which he received for the negro sold, or 
maintain an action against him for disposing of the negro so 
as to defeat. the remainder.. 
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2. The bill is multifarious. It seeks to set aside a contract 
made between McIntosh and Taylor, for the sale of lands, on 
the ground that ‘Taylor had no title to the lands and cheated 
McIntosh in the sale, and on the further ground that Alexan- 
der and the other defendants have converted the negroes to 
their own use; and prays that the said defendants account for 
the negroes which they have severally sold. 

3. The bill is defective in its allegations, and does not on 
its face present a case on which the complainants are entitled 
to relief. It seeks to charge Alexander, on a written contract, 
to deliver certain negroes when he is paid certain sums of mo- 
ney. ‘There is no allegation that the money has been paid to 
him, or of an offer to pay it. 


DARGAN, J.—This bill is clearly multifarious. It charges 
a fraudulent combination between all the defendants in ob- 
taining possession of the slaves, and prays that they deliver up 
such as they still have in their possession, and account for such 
as they have sold. It then sets out a contract by which Alex- 
ander alone undertook to deliver to Mrs. McIntosh certain 
slaves, which he has failed to do, and prays separate relief 
against him, that he deliver them up, or account for their value. 


Where a joint claim against several defendants is united in 
the same bill with a separate claim against one defendant 
alone, with which the other defendants have no connection, 
the bill is multifarious. Story’s Pl. § 284, p. 315; Boyd v. 
Hoyt, 5 Paige, 65. Here the bill seeks relief against all the 
defendants—first, for a joint tort, and then against Alexander 
alone, to enforce a contract with which the other defendants 
have no connection whatever. 

The demurrer of Alexander was properly sustained. But 
as the other defendants did not answer the bill, and a decree 
pro confesso was taken against them, the question is presented, 
whether the bill should have been dismissed against all. The 
general rule is, that a demurrer for multifariousness, like a 
demurrer for a misjoinder at law, goes to the whole bill, and 
if sustained, the bill should be dismissed, and ought not to be 
made the foundation of partial relief. Gibbs v. Claggett, 2 
Gill. & Johns. 14; Johnson v. Anthony, 2 Moloy, 373; Boyd 
v. Hoyt, 5 Paige, 69. 
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If there be cases in which an amendment should be allowed 
after a demurrer is sustained for multifariousness, certainly the 
application to amend should be made in the court below, and 
if not made there, it cannot be objected in the appellate court 
that the bill could be amended. I have not been able to find 
a case in which an amendment has been allowed after the de- 
murrer was sustained, when the ground of demurrer was the 
improper joinder of distinct and separate grounds of equitable 
relief against several defendants, who were not in any man- 
ner connected with each other; and as this bill seeks relief 
against Alexander alone upon a contract, and against all the 
defendants for a joint tort, there was no error in dismissing 


the bill as to all. Let the decree be affirmed. 
CHILTON, J.—I am of opinion, the bill should have been 


dismissed, so far as it seeks relief predicated upon the alleged 
contract between Mrs. McIntosh and Alexander, but not as to 
the other defendants, who submitted to the jurisdiction, and 
were in contempt for not answering. Besides, I see no good 
reason for departing from the practice, more than once indica- 
ted by the decisions of this court, of permitting the complain- 
ant, in cases like this, to dismiss as to the separate, and pro- 
ceed as to the joint cause of action. Such amendments save 
cost and unnecessary delay, and I think are fully authorised 
by our peculiar mode of proceeding in uniting the demurrer 
with the answer, and by the liberality with which amendments 
are allowed by our statute. Dig. 351, § 37; Marriott & Har- 
desty v. Givens, 8 Ala. Rep. 694; Hunley v. Hunley, at the 
Jast term. 
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MURPHY, Trustee, &c., vs. THE BRANCH BANK AT 
MOBILE. 


i. Parol evidence is inadmissible in a trial at law, to prove a considera- 
tion inconsistent with, or different from, that expressed in a deed. 


Error to the Cireuit Court of Monroe. Tried before the 
John Hon. Bragg. 
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Tis was a trial of the right of property in several slaves, 
levied on under an execution, in favor of the defendant in er- 
ror, against Alonzo B. Dossey, and claimed by the plaintiff 
in error, as the trustee of Mary M. Dossey, wife of the said 
Alonzo B. The plaintiff in execution introduced proof of 
possession by said Alonzo B. of the slaves in controversy, at 
the time of the levy, and of their value. The claimant proved, 
that Mary M. Dossey is the daughter of one John Murphy, 
who was once the owner of certain slaves, which subsequent- 
ly to the intermarriage of his daughter with Alonzo B. Dos- 
sey, he delivered to the latter, on condition, and on the pro- 
inise of the said Alonzo B. that he would, in due time, convey 
them to a trustee, to be held for the sole and separate use of 
the said Mary M.: and that in compliance with this promise, 
the said Alonzo B. on the 8th day of March 1839, executed a 
deed for the slaves to the said John Murphy, for the use of the 
said Mary M. and her children, free from the control, &c., of 
the said Alonzo B. A copy of the the deed is found in the 
record, which recites that the said Alonzo B., “for and in con- 
sideration of his anxiety to provide for his said wife a com- 
petent support, in case of any future misfortune and embarrass- 
ment, and in and for the further consideration of one dollar, 
in hand paid, &e., hath bargained, sold,’ &c. This deed is 
signed by the said John Murphy and said Mary M. Dossey, 
also, and contains a provision that the trustee shall sell and 
dispose of the property, whenever requested so to do by the 
said Mary M. It was shown that John Murphy was dead, 
and that the claimant had been duly appointed trustee in his 
stead, and that the slave, Silva, named in the deed, had at the 
request of Mrs. Dossey been exchanged by him for Jane, one 
of those levied on, and that all the slaves levied on except one 
by the name of Emily, are the children of Jane. 

The court charged the jury, that notwithstanding the cir- 
cumstances under which the defendant in execution first ac- 
quired the possession of the slaves, and his undertaking to 
convey them to a trustee, to be held for the sole and separate 
use of his wife, the deed to John Murphy was wholly volun- 
tary: to this charge the claimant excepted, and it is now as- 
signed as error. 
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T. & J. Wittiams & Buount, for plaintiff in error : 

1. The deed and bill of exceptions show that Dossey, the 
defendant in execution never had title to the property. The 
condition upon which he received it, negatives the idea of any 
interest in the property being given to him. It was placed in 
his possession for a specific purpose, which he performed, as 
a Court of Equity would have compelled him to have done, 
had he refused. Even where one receives a conveyance of 
property upon a verbal stipulation that he will dispose of it 
conditionally or absolutely, for the benefit of another, he will be 
compelled to fulfil his engagement. Harkins v. Coalter, 2 
Porter, 463; Calhoun v. Cozzen, 3 Ala. Rep. 498; Lewis v. 
Hudson, 6 Ala. Rep. 463; Sledge’s adm’rs. v. Clopton, 6 Ala. 
Rep. 589; Lamb v. Wragg & Stewart, 8 Porter, 72; Kenne- 
dy’s heirs v. Kennedy, 2 Ala. Rep. 596; 7 Johns. Ch. Rep. 57. 
See 2d Johnson, 139, on parole promise. 

2. The title to the property mentioned in the deed, vested 
in the trustee. In the absence of one duly appointed by the 
deed, a Court of Equity would regard the husband as such. 
Harkins v. Coalter, 2 Porter, 463, and a court of law is the 
proper forum to litigate the legal title with an adverse claim- 
ant. Colburn v. Broughton, 9 Ala. Rep. 363 and 364. When- 
ever the trust can be supported in equity, this court will con- 
sider the trustee entitled at law. Haslington v. Gill, 3 Term 
Reps. 620. 

3. Where the wife has a separate estate in the slaves, and 
the husband and wife live together, the possession of the hus- 
band is the possession of the wife. Lee v. Mathews, 10 Ala. 
Rep. 682. ‘The only evidence of title in the husband arose 
from the slaves being in his possession, and should have been 
refered to the deed, showing the legal title to the property to 
be in the trustee of Mrs. Dossey, without other proof of fraud 
beyond possession, which was accounted for in this case. 
The court should have instructed the jury that they could not 
find the property liable, &c, as set forth in the bill of exceptions. 
Tripp’s ex’rs v. John, June Term, 1848. 

4. Property purchased by the trustee, with funds constitut- 
ing a portion of the separate estate of a married woman, is not 
subject for the debts of the husband. Browning v. Coppage, 
3 Bibb Rep. 38; Quick v. Garrison, 10 Wend. 335 and 337; 








JANUARY TERM, 1849. 93 
Murphy, Trustee, &c. v. The Br. Bank at Mobile. 








Cadogan v Kennett, 2 Cowper’s Rep. 432. So property ex- 
changed for the trust estate, partakes of the nature of the trust, 
and the substituted property would not be liable to the debts 
of the husband. Jarman v. Woolston, 3 Term Rep. 618; 
Haslington v. Gill, 3 Term Rep. 620; Dean v. Brown, 12 
Eng. Com. Law 30; Goddalt, v. Prentice, 17 Mass. 546. 

5. Whether property passing froma parent to a child being 
a loan or gift, depends upon the intention of the donor, and it 
may be limited at the time of the delivery, to a less estate, than 
an absolute gift,and this by parole. Olds v. Powell, 7 Ala. 
Rep. 652. 

6. Where, by a post nuptial settlement, property of the wife, 
be settled on her by the husband, such settlement being no 
more than what a court of chancery would order, the same 
is good against existing creditors of the husband. Wicks v. 
Clark, et als. 8 Paige, 161; 2 Story’s Eq. Jur. 745, § 1377, 
3d edit; 1 Story’s Eq. Jurisprudence, 375, § 372; 3d edit. It 
is insisted here that Dr. Dossey did, what under his promise 
to Gov. Murphy, a court of chancery would have compelled 
him to have done. 


A. B. Coopsr, for defendant in error: 

1. The trustee and all the parties to the deed are estopped 
from denying that Dossey had not the entire estate in the pro- 
perty named in the deed. See 9 Wendell, 209; 4 Peters, 1; 
6 Peters, 598. 

2. That a trustee can only set up his legal estate, and can- 
not set up the secret arrangements and promises of the par- 
ties: That, claiming under the deed creating the trust, he 
cannot set up the equities of the parties. 

3. That the deed was a voluntary deed, and must be treatec 
as such; and if Jane, the slave levied upon, is not embraced 
in the deed, but was purchased or obtained by the trustee, there 
should be a deed of record to exempt her from creditors and 
purchasers. 


DARGAN, J.—It is clear that the claimant and all the par- 
ties to the deed are estopped from denying that Dossey, the 
grantor, was the owner of the slaves, at the time the deed was 
executed. But as the deed conveyed the legal title to the 
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claimant, the question is, whether he can be permitted to show, 
by parol proof, that the deed was not voluntary, but was 
executed on a valuable consideration, which is not expressed 
in it. ‘The consideration expressed in the deed is, the anxiety 
of the grantor to provide for his wife, and one dollar, in cash 
paid. ‘The parol proof was, that the slaves belonged to John 
Murphy, the father of Mrs. Dossey, and were delivered to the 
husband, on the condition that he would convey them to a 
trustee, for the sole use of his wife, and that the deed was ex- 
ecuted in pursuance of this trust. It is certainly established 
by the authorities refered to by the plaintiff, that on this evi- 
dence, a court of equity would have decreed the husband to 
convey the slaves, for the sole use of his wife, in pursuance 
of the trust on which he received them. Bishop’s heirs vy. 
Bishops heirs, 13 Ala. Rep. 475. And where one receives 
property upon a promise made by him to convey it in a par- 
ticular manner, a court of equity will decree its conveyance 
in accordance with the promise. Kennedy’s heirs v. Kenne- 
dy’s heirs, 2 Ala. 596: Sledge’s ad’rs v. Clopton, 6 Ala. 589. If, 
therefore, a bill had been filed to compel the execution of the 
trust assumed by Dossey, at the time the slaves were deliver- 
ed to him, a court of equity would have been compelled to 
have decreed its execution, not only as against him, but also as 
against his creditors. ‘The deed however, is silent as to this 
trust, which was created in favor Mrs. Dossey, by the delive- 
ry of the slaves to her husband, and we are now to determine 
whether this proof can be considered ina court of law, to 
show that the deed is not voluntary. 

The general rule is too well established now to be shaken, 
that a consideration not expressed in a deed, and which is in- 
consistent with the consideration expressed cannot be shown 
by parol proof. 1 Greenl. Ev. §§ 285; Mead v. Steger, 5 
Porter, 498; 5 Stewart and Porter, 410. If, however, there is 
no consideration expressed, proof may be received to show 
what the consideration was. 1 Vesey, 128; 15 Mass. Rep. 
92. And it is said, if a deed mentions a consideration, and 
adds the words for other considerations, that proof may be 
received to show what those other considerations are. So ifa 
monied consideration is expressed, proof may be received to 
show that the sum was greater or less than the amount ex- 
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pressed in the deed. But the authorities deny that parol 
proof can be received to establish a consideration wholly dif- 
ferent from that expressed in the deed. Garrett v. Stewart, 1 
McCord, 514; Starkie Ev. 1004; 5 Porter, 506; 1 Johns. Rep. 
139. Here the deed sets out the consideration on which it 
purports to have been executed, to wit, the anxiety of the 
grantor, to provide for his wife, and one dollar, in cash paid. 
The proof would establish that the deed was executed in con- 
formity with an undertaking entered into by Dossey, at the 
time the negroes were delivered to him. This is a consider- 
ation entirely different from that mentioned in the deed, and 
parol proof cannot be received to establish it, without violat- 
ing the well settled rules of evidence. 

At law, therefore, we must hold the deed voluntary, and 
ifthe rights of Mrs. Dossey can be protected, it must be done 
by an application to a court of chancery, to reform the deed 
and establish the trust created in her favor, at the time the 
slaves were delivered to her husband. 

Let the judgment be affirmed. 


MILLER er at. vs. SHACKELFORD. 


1. In a proceeding by scire facias to revive a judgment, a plea that seeks 
to reach beliind the judgment, or to set up a defence against the ori- 
ginal cause of action, is bad on demurrer. 

2. A scire facias to revive a judgment must set forth the ground on 
which the revival is sought, and if it omits to do so, it is fatally defec- 
tive. 


Error io the Circuit Court of Tuskaloosa. Tried before 
the Hon. Thomas A, Walker. 


The facts are fully set out in the opinion of the court. 


KE. W. Peck, for the plaintiffs in error: 

1, The plaintiffs in error were entitled to make any defence 
in this case, in the court below, that could have been made, if 
the action had been debt instead of scire facias. 1 Chitty’s Pl. 
481, 485. 
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2. If this action had been debt, founded upon a judgment 
of a sister State, it is clear, the defence made by the pleas must 
have prevailed. Pucket v. Pope, 3 N.S. 552, and cases cited. 
Is not the defence equally available on the present record ?— 
The judgment, the foundation of this proceeding, has no 
higher legal effect, than it would be entitled to, if it had been 
rendered by a court of another State. Mills v. Duryee, 7 
Cranch 483, 484. Consequently, what would be a defence in 
one case, must be so in the other. 

3. The pleas utterly deny that the court ever acquired juris- 
diction of the said John Miller, nor is this fact averred ei- 
ther in the sci. fa. or declaration. Now, if the record contained 
any thing that would have estopped the plaintiffs in error from 
interposing these pleas, it should have been replied. Pucket 
v. Pope, supra. But I contend, that even if the record recited 
that the said John Miller appeared, &c., it would not estop 
him from derying the want of jurisdiction in the court render- 
ing the judgment. Sheernway et al. v. Stillman, 6 Wendell, 
447, and cases cited. Harrad v. Barretto, jr. et al. 2 Hall’s 
Sup. Ct. Rep. 302; Lucas v. The Bank of Darien, 2 Stew. 
280; and Pucket v. Pope, supra. 

4. If the defence was good for one of the plaintiffs in error, 
it was for both, for a judgment void as to one of the parties 
is so as to all. Hall v. Williams, 6 Pickering, 232. The de- 
fendant in error must have execution against both or neither 
of the parties. 

5. The declaration and sci. fa. are both defective, because 
they do not aver that the plaintiff in the judgment had had no 
execution on the judgment—such averment is necessary. ‘The 
averment that the judgment had not been paid, is not enough. 
The plaintiff in the judgment may have had execution against 
the bodies of the defendants in the judgment, and they may 
have been actually taken in execution, &c. Again, it does not 
appear that the plaintiff in the judgment might not have exe- 
cution without sci. fa. 1 Littell, 164. 

6. The sci. fa. and declaration are bad, because they do not 
show that execution might not issue without revivor. They 
should show that a revivor is necessary. Dig. 206, §§ 28,29; 
Dozier v. Gore, 1 Littell’s Rep. 164; Gill v. Scrivens, 7 Term 
Rep. 27. 
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Ormonp and Moopy, for the defendant: 

This is not a new suit, but a scire facias to have execution 
of a judgment. Upon a recognisance, a scire facias is an ori- 
ginal proceeding ; but upon a judgment, it is only a continua- 
tion of the former suit. ‘'Tidd’s Pr. 983; 7 Vermont Rep. 54; 
Pirtle’s Dig. 370. A scire facias, to revive a judgment, is only 
a continuation of the former suit, and is not an original pro- 
ceeding. 4 Hammond’s (Ohio) Rep. 398. ‘The law presumes 
the judgment is in some way arranged in a year, and will not 
sufler an execution to go. A scire facias is issued for the 
debtor to show cause why execution should not issue; and if 
no cause is shown, judgment passes that the plaintiff have ex- 
ecution on the former judgment. When brought to revive a 
judgment, after a year and a day, it is but a continuation of 
the original action. 7 Vermont Rep. 53-4; 3 U. 8. Dig. 387; 
2 Arch. Pr. 76. The judgment in this case is not that “the 
plaintiff recover, &c.,” but that he “ have execution of the judg- 
ment.” 

A court will not hear a party contradict its own record— 
the record is conclusive. A plea contradicting the record, or 
denying the validity of a judgment, admitting it to exist, is bad 
on its face, and may be stricken out, or demurred to. The 
sci. fa. called on the defendants, not to contest the validity of 
the judgment, but to show cause why it may not be executed, 
as that it has been paid, or otherwise arranged. But the pleas 
alleging that John Miller was not served with process, assail 
the judgment, and avowedly on their face contradict the re- 
cord. ‘They cannot be entertained at all. If a party has not 
been served with process, or the writ has been served on an- 
other of the same name, he is not without remedy. Givins v. 
Tidmore, 8 Ala. Rep. 745. , 

No one of the four sci. fas. in this case was executed on 
John Miller—all being returned, as to him, “ not found.” But 
he voluntarily comes into court, and attempts to prevent the 
execution of the judgment, alleging that the original writ was 
not served on him. If it be true that the writ was not executed 
on him, then plaintiff has no judgment against him; let him 
stand aside; he has no right to interfere between the plaintiff 
and the real defendants in the judgment, who were served 
with process, and appeared and defended the suit. It will be 

12 
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time enough for him to speak, when an attempt is made to 
levy on his property, or to sue him in Mississippi, where he 
now resides. 

As to the pretended agreement, that is dated in 1826. ‘The 
judgment was rendered in 1827; it is conclusive upon all pre- 
existing matters of defence. In no case, nor under any cir- 
cumstances, can the merits of the original judgment be in- 
quired into for the purpose of furnishing a defence to a scire 
facias. In this proceeding, the defendant must deny the origi- 
nal judgment altogether, or show it has been satisfied since it 
was rendered; for down to that point of time, it is conclusive. 
d Serg. and Rawle, 68-9; 8 Johnson’s R. 61: 1 Binney’s R. 
291; 1 Cro. Eliz, 588; Pirtle’s Dig. 370. 


CHILTON, J.—This was a proceeding by scire fucias to 
revive a judgment rendered in the Circuit Court of Tuskaloosa 
county, in March 1827, against the plaintiffs in error. Neither 
the sci. fa. nor declaration filed thereon set forth any reason 
why the aid of the court is invoked, but merely state the 
amount and date of the judgment, and that it is in full force 
and unpaid. ‘Tne defendants appeared, and said John Miller 
pleaded separately, as weil as jointly with said George, the 
following pleas, to which demurrers were sustained, viz: 1. 
‘That the plaintiff ought not to have execution upon his judg- 
ment, because, before the commencement of the action on 
which the judgment was rendered, and from thence uutil after 
the rendition of said judgment, he was a resident and citizen 
of the State of South Carolina, and not of the State of Alabama, 
and that no process whatsoever was served on him in said 
action, either upon his person or his property, nor did this 
court acquire jurisdiction of said defendant in said action by 
attachment, garnishment, or in any other manner whatsoever; 
that he did not appear in said action, or defend, either by him- 
self or his counsel, and so he says, the judgment as to him is 
null and void. 2. The second plea alleges that the plaintiff, 
anterior to the judgment now sought to be revived, agreed 
under seal to release and discharge the defendant from the 


debt, in consideration that he would assign over to plaintiif 


notes and accounts equal in amount to one half of said demand, 
with which agreement the defendant complied, &c. Upon 
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the other pleas of payment and the statute of limitations, issues 
were joined, and a judgment was rendered for the plaintiff 
below. 

The pleas in this case we regard as manifestly bad. The 
first calls upon the court to re-examine its own judgment ren- 
dered some twenty years previously, and to ascertain whether 
the record does not falsely certify that the defendant was be- 
fore the court. Where a year and a day have elapsed after 
judgment, without the issuance of execution, the law presumes 
that the judgment has been executed, or that the plaintiff has 
released the execution; hence the party is required, before he 
can proceed on his judgment, to revive by scire facias. Clay’s 
Dig. 207, § 29. Under the statute of Westminster 2, (13 Edw. 
1) e. 45, authorising a similar revival of judgments, where no 
execution had issued within a year and a day, the proceeding 
by scire facias quare executionem non, is regarded as interlocu- 
tory, and in the nature of process, being but a continuation of 
the original proceedings in the cause, (2 Archb. Pr. 76); and 
it is a rule of very general, if not of universal application, that 
the defendant can plead no matter to the scire facias which he 
could have pleaded in the original action. 2 Tidd’s Pr. 1180; 
Cro. Eliz. 283; 1 Salk. 2; 2 Stra. 1043; McFarlain v. Irwin, 
8 Johns. R. 77. In such case, the party may plead nul tiel 
record, payment, release, or that the judgment has been levied 
on a fiert facias, or that his lands have been extended upon an 
elegit. He is not permitted, however, to gainsay the judg- 
ment, even though it was confessed on warrant of attorney, 
which was without consideration. See McFarlain v. Irwin, 
supra, and cases there cited; also, Greene v. Onington, 16 
Johns. Rep. 55; Griswald v. Stewart, 4 Cow. Rep. 457; Hatch 
vy. Eustis, 1 Gallis. C. C. Rep. 160. 

If the sheriff has made a false return upon the process in 
the original cause, he is liable in damages for the injury; and 
if, under such circumstances, an iniquitous judgment is at- 
tempted to be enforced, a court of equity would afford the de- 
fendant effectual relief. Givens v. 'Tidmore, 8 Ala. Rep. 745, 
and cases there cited. 

But although the pleas Cemurred to were evidently bad, yet 
upon the principle that the demurrer reaches back to the faulty 
pleading of the party demurring, the sci. fu. in our opinion was 
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defective, and must fall with them. The plaintiff, to entitle 
himself to the writ, must bring himself within the provisions 
of the statute authorising its issuance. ‘The sci. fa. should set 
forth the grounds upon which it seeks the aid of the court; it 
is not every unsatisfied judgment which may be made the 
foundation for such writ, but it is only lawful, in the language 
of the statute, for the plaintiff to have said writ when no exe- 
cution shall have issued on the judgment within a year anda 
day after its rendition. Dig. 207, § 29. Non liquel, but the 
court is called upon to do an useless thing—to order and ad- 
judge that the plaintiff have execution of his judgment upon 
the sci. fa. when he has the full benefit of execution without it. 
That a party would not be likely to resort to such writ unne- 
cessarily, is no answer to the general rule of law, that every 
party, who petitions the court to become active in his behalf, 


must show, prima facie at least, that he is entitled to the relief 


which he seeks, or some relief consistent with his pleadings. 
As to requisites of scire facias, see 2 Ohio Rep. 248; 5 Halst. 
Rep. 337; 2 Kinney’s Comp. 559. The scire facias and de- 
claration being fatally defective in failing to set out or allege 
the existence of any ground which would authorise the writ 
to issue, the jadgment must be reversed. See Gill v. Scrivens, 
7 'T. R. 30; Dozier v. Gore, 1 Litt. Rep. 164; as to forms of 
the writ, see Tidd’s Forms, 449, §§ 31-39; 2 Harris’ Ent. 460, 
§ 132. Let the cause be remanded, that the plaintiff below 
have leave to amend, if the record shows he has had no exe- 
cution of the judgment. Patrick v. Wood, 3 Bibb, 232; 2 


Taylor, 146. 





1. Areturn of no property, on an execution issued against the adminis- 
.trator of a deceased executor, upon final settlement of his intestate’s 
administration, will not authorise the issuance of execution against 
the securities of the executor. 


Error to the Orphans’ Court of Lawrence. Tried before 
the Hon. Wm. M. Gallaway, Judge. 


Tuts was a motion by the defendants in error to quash an 
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i. 

execution issued from the Orphans’ Court of Lawrence, in 
favor of the plaintiff in error. The facts are sufficiently set 
out in the opinion of the court. The Judge of the Orphans’ 
Court sustained the motion, and the same is now assigned as 
error. 

T. M. Peters, with whom was L. P. Waker, for plaintiff: 

1. The decrees of distribution against Gallaway, adminis- 
trator of Jennings, late executor of Jenkins, being regular, 
and the fi. fa’s issued thereon having a sufficient judgment to 
support them, upon their return by the sheriff, “no property 
found,” it was both proper and legal, that execution should 
issue “forthwith” against the sureties, Gray and Anderson. 
This was done, and the fi. fa’s were irregularly quashed. 
Clay’s Dig. 305, § 45; Clark v. West, 5 Ala. Rep. 117; Caw- 
thorn v. Knight, 11 Ala. Rep. 579; 1 Archb. Pr. 292. 

2. The statutes of 1845 and 1832, are remedial acts, and 
there is nothing in them forbidding the use of the remedy thus 
given against the sureties, after the death of the principal, as 
well as during his life: it is true, doubtless, that the remedy 
might not lie against an administrator, unless expressly given ; 
but in this case, there is no administrator concerned, except 
Gallaway, and against him it is given by the act of 1845. 
Remedial statutes should be liberally construed, but in this 
case, the aid of construction is not required, because the lan- 
guage of the statute of 1832, is as broad as it can be. It 
comprehends all cases, “ whenever any execution shall have 
issued on any decree made by the Orphans’ Court and final 
settlement of executors” &c., and is “returned by the sheriff no 
property found”—thereupon “execution may and shall forth- 
with issue against the securities” of such executor, &c. And the 
statute of 1845, places the administrator of an administrator or 
executor precisely in such deceased administrator or executor’s 
position in all respects, and hence it gives eveculion against 
him “on the decree” and final settlement. 'The act of 1845, 
brings distributees and creditors within the relief and reme- 
dies provided by the act of 1832. The fact then that the bond 
was made before the statutes of 1832, and 1845, or that the 
principal died before their enactment, or before the final set- 
tlement of September 1846, and decrees thereon, avails noth- 
ing. 6 Bacon’s Abr. 389; 1 Black. Com. 88, n. 30; Dwarris, 
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718, 735; Aldridge v. T. C. & D. Rail Road, 2 Stewart and 
Porter, 199; Acts of 1845, 166, 167; Elliott and Perkins v. 
Mayfield and wife, 4 Ala. Rep. 417; Clay’s Dig. 305, § 45; 5 
Ala. Rep. 117; 11 Ala. Rep. 579. 

3. In this mode of proceeding, the securities cannot impeach 
the regularity of the decrees of distribution against the admin- 
istrator of the executor ; for the settlement of the principal, or 
his representative, if he act without fraud, concludes them. 
Williamson v. Howel, + Ala. Rep. 693; 4 ib. 607; 5 Ala. Rep. 
117; Wayman v. Campbell, 6 Porter, 219; McBroom v. Som- 
merville, 2 Stewart Rep. 515; McClure, et al. v. Colclough, 
et al, 5 Ala. Rep. 65. 

4, The proceedings antecedent to the decrees of distribu- 
tion, and the decrees of distribution upon the final settlement 
of September 1846, are regular, and in conformity with law ; 
so also are the subsequent steps taken to bind the sureties, and 
as publication of notice of final settlement brought all the par- 
ties before court entitled to be there, or having a right to com- 
plain of what was done, and among others, the sureties them- 
selves might have come and superintended the final settlement, 
it is now too late, in this way, to complain of the consequen- 
ces of the decrees then rendered. Clay’s Dig. 229, §§ 41, 42; 
ib. 303, 304, 305, §’s 31, 42, 43, 44, 45; Horn v. Grayson, 7 
Porter, 270; Brazeale v. Brazeale, 9 Ala. Rep. 491; Steel v. 
Knox, 10 Ala. Rep. 608; 11 Ala. Rep. 872; 11 ib. 104; Car- 
roll v. Moore, adm’r 7 Ala. Rep. 615; 2 Archb. Pr. 148 ; ib. 
Forms, 499. 








Ww. Coorer, for the defendants : 

1. Until the act of 18145, page in pamphlet acts, 167, the 
county court had no power to call an administrator of an 
«ulministrator or executor, &c., to a settlement of the estate of 
the first testator or intestate, to whom his intestate was im- 
mediate representative, hence the act of 1845. As a matter 
of course then, such a case as is now made, could not possi- 
bly have existed under the act of 1832, Clay’s Dig. 304, ’5, 
§ 42, 45. 

2. The question then arises whether under the act of 1845, 
any provision or power is given to the county court to issue 
executions against the securities an a return of nulla bona, as 
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to the executor or administrator. We contend there is no 
such power any where given, nor any rule whatever that 
could possibly sanction such a course. It has been decided 
again and again, that af law, no proceedings could be had 
against the administrator of an administrator touching the es- 
tate first administered on. See 3 Ala. Rep. 670, Taliaferro v. 
Bassett. There too it is questioned whether the sureties 
of the first administrator, are liable for assets in specie which 
pass at the administrators death, into the hands of his succes- 
sor. There too, the court expressly decided, page 675, 3 Ala. 
Rep., that when there was no remedy expressly given to issue 
fi fa. at law, resort must alone be had in equity. Again, to 
show that before the act of 1845, the county judge could not 
even call on the administrator of an administrator or guardian 
to settle the official trusts of the deceased guardian or admin- 
istrator, see 8 Ala. Rep. 655, Snedicor v. Carnes. There too, 
the court say that the county court has no other power than 
that given by statute, and also, that before 1845, the statutes 
were defective in giving the powers, and we insist that the 
statutes are yet defective, and have never given the power 
contended for by the plaintiff in error to issue fi fa. on return 
of nulla bona on the decree had in final settlement of an admin- 
istrator of an administrator, on first estate; and that it is requi- 
site that such power should be given by statute, I refer to the 
fact, that the act 1832, gave that power when a judgment was 
had against first administrator and went no further. The de- 
cisions refered to, also support my views on this point. 11 
Ala. Rep. 579, Cawthorn v. Knight, does not at all conflict 
with my position, but does sustain me. In this case, the exe- 
cution was unauthorized, there being neither judgment nor 
statute to sustain it. Under this state of the case, the remedy 
was to quash, and so the judgment in the court below is sus- 
tained by the books. 3 Ala. Rep. 653, Crenshaw v. Hardy ; 
© Ala. Rep. 188, VanCleave v. Hayworth. 





DARGAN, J.—Augustine Jenkins, in April 1822, execut- 
ed his last will and testament, by which he appointed William 
Jennings his executor. In May 1823, the testator having de- 
parted this life, the will was admitted to probate in the Or- 
phans’ Court of Lawrence, and letters testamentary issued to 
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William Jennings, he having given bond in the sum of six 
thousand dollars, with Gray and Anderson as his securities. 
In 1825, Jennings died, without having made a settlement of 
his accounts as executor. Letters of administration, with the 
will annexed, on the estate of Jenkins were granted to ano- 
ther, but itdoes not appear, that there was any representation 
of the estate of Jennings, the executor, until the year 1846, 
when Gallaway, the sheriff of Lawrence county, was appoin- 
ted administrator by virtue of his office. The estate of Jen- 
nings was declared insolvent, and on the application of Galla- 
way, a final settlement of the administration of Wm. Jennings 
was made, and a decree rendered against Gallaway, the ad- 
ministrator, for eight thousand one hundred and fifty-nine 
93-100 dollars, being the amount of the assets received by 
Jennings, the executor, and wasted or not accounted for by 
him. There being three legatees entitled to this sum, it was 
divided into three equal parts, and a separate decree rendered 
in favor of each for his share or proportion. Executions were 
issued on these decrees, which being returned, no property, 
executions were issued against the securities of Jennings, the 
executor. The securities moved to quash the executions, on 
the ground that they were issued against them without au- 
thority of law. The motion was granted, and from the judg- 
ment quashing the executions, a writ of error is brought to 
this court. 

Previous to the Act of the 27th January 1845, the Orphans’ 
Court had no jurisdiction to compel the representative of a 
deceased executor, or administrator, to settle the accounts be- 
tween the deceased executor or administrator and the estate 
which he represented ; and if the deceased executor or admin- 
istrator had committed a devastavit, or converted the goods of 
his decedent to his own use, the parties, whose rights were 
affected thereby, were compelled to resort to a court of equity 
for relief, to charge the estate of the deceased executor or ad- 
ministrator with the waste. ‘Taliaferro v. Bassett, 3 Ala. Rep. 
670; Snedicor v. Carnes, 8 Ala. Rep. 655. 'To remedy this de- 
fect in the powers and jurisdiction of the Orphans’ Court, the 
act alluded to was passed, which confers jurisdiction on the 
Orphans’ Court, to compel an administrator or executor of a 
deceased administrator or executor to account for effects which 
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had been received by such deceased executor or administra- 
tor, and wasted or not accounted for by him. But as to the 
mode in which the decree that may be rendered on taking the 
account shall be enforced, the Act of 1845 is entirely silent, 
and the question is, can an execution issue against the secu- 
rities of the deceased administrator or executor, after an exe- 
cution on such decree against the administrator or executor 
of the deceased administrator or executor is returned, no pro- 
perty found. 

By the Act of 1830, (Clay’s Digest, 304, 305,) all final de- 
crees against an executor or administrator, or guardian, are 
declared to have the force and effect of judgments, on which 
executions may issue, and by the Act of 1832, (Clay’s Digest, 
305) upon the return of the execution, no property found, ex- 
ecution may issue against the securities of such executor, &c. 
The language of this Act is, “whenever any execution shall 
have issued on any decree made by the Orphans’ Court on 
final settlement of the accounts of executors, administrators or 
guardians, and is returned no property found generally, or as 
lo a part thereof, execution may, and shall, forthwith issue 
against the securities of such executor, administrator or guar- 
dian.” It is very clear that the securities against whom exe- 
cution can issue, on the return of no property, are the securi- 
ties of the executor, administrator, or guardian, against whom 
the decree is rendered, and execution cannot be issued against 
the securities of a deceased executor, administrator, or guar- 
dian against whom no decree is rendered. Before the Act of 
1845, no one would contend that the securities of Jennings 
were liable to this summary remedy, because, until the pas- 
sage of this Act, the Orphans’ Court had not jurisdiction to 
compel the representative of Jennings to settle the accounts 
between him and the estate of his testator. This Act, how- 
ever, gives this jurisdiction to the Orphans’ Court, but does 
not prescribe how the securities of the deceased executor, ad- 
ministrator or guardian, shall be made responsible for the de- 
vastavil ; consequently neither the Act of 1832, nor of 1845, 
subjects the securities to this summary remedy. The exe- 
cution was therefore issued without authority of law, and was 
properly quashed. 


Let the judgment be affirmed. 
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EXECUTORS OF ROBERTSON vs. ALLEN. 


1. If a subscribing witness to an instrument becomes ir.competent from 
interest, without the fault or agency of the party who claims under it, 
secondary evidence is admissible to prove its execution. 

2. It is not necessary, that a party should introduce a subscribing wit- 
ness to an instrument, who is incompetent to testify, and give the op- 
posite party an opportunity of waiving all objection to his competency, 
before he is allowed to prove its execution by other testimony. 

3. A legatee under a will is prima facie an incompetent witness for the 
executors in a suit against them, for money alleged to have been due 
by the testator. 

4. Although a written instrument may contain the highest evidence of 
a witness’ interest, it is not indispensably necessary to produce it.— 
The proof may be made by the witness himself on voir dire, or by any 
other person who is able to testify to the fact. 

5. Where an error is shown to have been committed by the primary 
court, the presumption is that it worked an injury to the party com- 
plaining ; and the judgment must consequently be reversed, uniess it 
satisfactorily appears that no injury could have ensued. 


. 
~~ 


Error to the Circuit Court of St. Clair. Tried before the 
Hon. Thomas A. Walker. 


Assumpsit by the defendant against the plaintiffs in error, 
as executors of John Robertson, deceased. The plaintiff of- 
fered proof tending to show, that the testator of the defendants, 
between the first and tenth days of September 1840, promised 
the plaintiff to pay him two hundred dollars, if he would give 
up a negro girl, named Mary, then, and before that time in 
the possession of the plaintiff, and to which he laid claim as 
a gift from said testator, of whom he was the son-in-law ; and 
that said girl about that time went into the testator’s posses- 
sion. The defennant then, after proving by one Collins the 
signature of the subscribing witness, and that said subseribing 
witness was a son of the testator and a legatee under his will, 
offered to read to the jury, a bill of sale from the plaintiff to 
said testator for the girl Mary, dated the 28th of August 1840. 
The plaintiff’s counsel objected to the introduction of the bill 
of sale, because it had not been proven by the subscribing 
witness, and proposed to waive all objection to his compe- 
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tency, and it being made to appear, that the subscribing wit- 
ness resided in the county, the court excluded the bill of sale 
from the jury, and the defendant excepted. The ruling of the 


court is the error now assigned. 





Porr, for plaintiffs in error: 
Rice, for defendant. 


DARGAN, J.—If a subscribing witness to a written in- 
strument become afterwards interested, he is incompetent to 
testify in support of his own interest; and if his interest is ac- 
quired, without the agency or fault of the party who wishes 
to establish the execution of the instrument, he may resort to 
. other evidence, than the testimony of the subscribing witness. 
Greenl. Ev. 607; Howel v. Stevenson, 15 Com. Law Rep. 
516; Cowen & Hill’s notes to Phil. Ev. vol. 3, note 894. 

It cannot be necessary that a party should call a witness 
who is incompetent to testify, nor be at the expense of having 
him subpeenaed. If the opposite party wishes to examine him 
against his interest it is his duty to have him subpeenaed, but 
it would answer no purpose to compel the party to produce 
the witness when he has not the legal right to examine him. 
If therefore, the witness to the bill of sale, had become inter- 
ested subsequent to its execution, the defendant who desired 
to prove its execution, should have been permitted to do so, 
by calling witnesses to prove the hand writing, and he was 
not bound to offer first the subscribing witness, to ascertain 
whether the plaintiff would object to him or not. 

The suit was brought against the executors of John Rob- 
ertson, the witness to the bill of sale was his son, and a lega- 
tee under his will, and we think it very clear, that he was 
prima facie incompetent to testify in behalf of the executors, 
for, whether he was a specific, a pecuniary, or a residuary 
legatee, he has an interest in creating a fund for the payment 
of the debts, that his legacy may be received without abate- 
ment. It is true, that under some circumstances, a legatee 
under a will might not be incompetent or interested ; for in- 
stance, if the suit was by the executors to recover a debt due 
the estate, and there were no debts outstanding against the 
estate, a legatee who was entitled, under the will, to a speci- 
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fic chattel, and whose interest could not be affected by the 
result of the suit, might be a competent witness for the execu- 
tor. But when the suit is for a sum of money against the ex- 
ecutors, that the witness is a legatee under the will, raises the 
presumption of interest, and renders him incompetent. 

But it is contended, that his interest could not be made to 
appear without the production of the will itself. ‘This we do 
not understand to be the rule. ‘Testimony to prove or dis- 
prove a witness to be interested is always addressed to the 
court, and, although the interest of a witness may be made to 
appear by a written instrument, I do not understand that it is 
indispensably necessary to produce the written instrument, 
but his interest may be shown either by his own testimony 
on voir dire, or by any other person who can testify to his 
interest, and who knows that he is to be benefitted or injured 
by the result of the suit. Indeed it would often lead to great 
injustice if a party was bound to produce the highest evi- 
dence of the interest of the witness. The deed or instrument 
in writing may not be in the power of the party objecting to 
the competency of the witness, or he may not have known 
that he would be offered, and to hold that the instrument creat- 
ing his interest must be produced, would often compel parties 
to submit to illegal proof. 5 Con. Rep. 258 ; 7 Greenl. 51; 1 
Gill. & John. 366. 

But it is said, that the bill of sale, which the defendant was 
endeavoring to prove, was irrelevant, and therefore, that there 
was no error in rejecting it. It must be borne in mind that 
the court rejected the evidence offered to its execution, and 
no question was raised in the court below, whether it was 
relevant testimony or not. As the party was precluded from 
offering the bill of sale as evidence, by the ruling of the court, 
in rejecting the testimony introduced to prove its execution, 
no question in reference to its relevancy, was decided by the 
court below, and if we were to hold that the error committed 
could be cured, by deciding in this court another question 
that was not raised in the court below we might do the plain- 
tiff in error great injustice. The correct rule, we think, is this, 
when an error is shown to exist, the presumption is, that the 
party complaining has been injured by it, and we must re- 
verse the judgment, unless it satisfactorily appears that no in- 
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jury could have resulted frota it. The court erred in reject- 
ing the testimony offered to prove the execution of the bill of 
sale, and we cannot presume that it would not have been rel- 
evant proof, if it had been permitted to be offered to the jury, 
but on the contrary, we must presume, that the defendant 
could have shown it to be relevant, had he been permitted to 
prove its execution. 
The judgment must be reversed, and the cause remanded. 


WHITE, Survivor, &c. or Harpir, vs. YARBROUGH. 


1. A plea, which professes to answer the whole, but which, in fact, an- 
swers only a part of the cause of action, leaving the remainder unan- 
swered, is bad on demurrer. 

2. It is no defence to an action on a promissory note, that a part of its 
consideration consisted of a sum of money, advanced by one of the 
payees to a third person, at the request of the maker, in payment of 
an illegal wager, which such third person had won from the maker. 


Zrror to the Circuit Court of Talladega. Tried before the 
Hon. Nathan Cook. 


Tus was an action of debt on a bill single by defendant 
against the plaintiff in error. The defendant below filed the 
following plea to the plaintiff’s declaration: “And the defend- 
ant, by attorney, comes and defends, &c., and says, the said 
plaintiff ought not to have or maintain his action, because, he 
says, in the year 1844, the said defendant betted with one B. 
H. Spyker the sum of one hundred dollars upon the result of 
the then pending Presidential election, for President of the 
United States, which said bet of one hundred dollars was won 
by said B. H. Spyker from defendant, and John Hardie, the 
active member of the firm of John Hardie & Co., plaintiffs in 
this suit, at the request of defendant, paid to said Spyker the 
said sum of one hundred dollars, won by said Spyker as afore- 
said from defendant, by delivering to Spyker goods to the 
amount of one hundred dollars, well knowing at the time of 
ihe delivery of said goods, that said Spyker had won said one 
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hundred dollars from defendant’ as aforesaid, and that said 
goods were delivered to said Spyker in payment of the same, 
and the goods, so delivered to said Spyker, for the purpose 
aforesaid, constituted to that extent the consideration of the 
note sued on; and this, said defendant is ready to verify.”— 
To this plea, the plaintiff demurred, and the demurrer was 
sustained by the court, which is now assigned as error. 


W oopwarp, for plaintiff in error: 

The plea is good. A contract in furtherance of an act in 
violation of statute, is void. Chitty on Con, 232. 

A wager on an election is void, as against public policy.— 
Chitty’s Con. 156. It was so decided, aiso, in 9 Cowen, § 169. 
See Chitty on Con. 156, note on right hand page. 

The payment of goods was in furtherance of the illegal act, 
and therefore the note cannot be recovered—a part of the 
consideration being this void transaction, which vitiates the 
whole. Chitty on Con. 181-2, 228; 4 Taunt. 165. 


Rice and Moreay, for defendant: 

1. The plea is fatally defective; it proposes to answer the 
whole declaration, when it only answers a part. Deshler v. 
Hodges, use, &c., 3 Ala. R. 509. 

2. ‘The substance of the plea is bad. It avers, that at the 
request of the defendant, the plaintiff’s copartuer paid one 
Spyker one hundred dollars, which Spyker had won on a bet 
made on the Presidential election, and for which sum, so paid, 
the defendant gave his note, &c. From the plea, it does not 
appear that the plaintiff’s partner had anything to do with the 
bet; but after it was made and lost by defendant, Hardie paid 
Spyker, at the request of defendant. Hardie was not a stake- 
holder; he furnished goods merely, not to be bet, but to pay a 
bet that defendant had made and lost. 


COLLIER, C. J.—The defendant's plea professes to answer 
the entire cause of action, but if it answers any, it is a part 
oly, leaving unanswered much the greater part, which is of 
the gist of the action, and we should incline to think it bad on 
demurrer. Deshler v. Hodges, use, &c., 3 Ala. Rep. 509. Ii, 
however, the plea in this respect be free from objection, we 
cannot doubt that the matter of the defence which it relies on 
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is wholly unavailable. It amounts to nothing more than this, 
that the defendant lost one hundred dollars upon the result of 
the Presidential election of 1844, which was won by Spyker; 
that the defendant requested John Hardie, the active partner 
of the firm of which the plaintiff was a member, to pay Spy- 
ker the amount lost, in goods; the goods were accordingly 
delivered, though Hardie well knew at the time they were in- 
tended to pay Spyker the bet he had won. It is quite enough 
to recite the plea, to show that the demurrer to it was properly 
sustained. The judgment is consequently affirmed. 


THE EXECUTORS OF SMITH vs. HOUSTON, usz, &c. 


1. The fact, that B. is the usee in the suit, does not render a deed, exe- 
cuted by him as sheriff, before the institution of the suit, inadmissible 
in evidence to chew title in the plaintiff. 

2. A sheritf’s deed for land, sold under judgment and execution, cannot 
be collaterally impeached by a stranger, who has no interest in either. 

3. Assumpsit for use and occupation wil lie against one who takes pos- 
session of vacant land, admitting that he has ro title. and expressi..g 
a Wilingness to pay rent to the rightful owner; but possession by a 
naked trespasser is not of itself sufficient to sustain the action. (Da- 
Vidson v. Ernest, 7 Ala. 817, commented on and approved.) 

4, A piain‘iif in assumpsit for use and occupation cannot recover rent. 
that has aceru ned | before the execution and delivery of the deed under 


’ ¢76] 
Which lic cla IMs (tice. 


Error to the Cirenit Court of Lauderdale. Tried before 
the Hon. Sidney C. Posey. 


Assumpair for rent of land, instituted by defendant in error, 
jor the use of Benham against Henry Smith, and after his 
death revived against the plaintiffs in error as his executors. 
The plaintiff in the court below purchased the land on the 3d 
October 1842, at a sale made by said Benham, as sheriff of 
Lauderdale county, under judgment and execution against 
one Dillahunty, and offered to read to the jury the deed ‘of the 
said sherifl, bearing date the 234 July 1844. The defendants 
objected to the ceed going to the jury on the ground, that 
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Benham being the usee in the suit, it was allowing him to 
make evidence for himself, but the court overruled the objec- 
tion, and permitted the deed to be read. The plaintiff proved 
that said Smith occupied a part of the said land in 1844, and 
expressed his willingness to pay a fair rent for it, if he could 
find the true owner, and that at an interview with Benham 
in 1845, he offered him a set of mill stones, in part payment 
of the rent. He also proved the value of the rent. The de- 
fendants offered to introduce evidence tending to impeach the 
bona fides of the deed from Benham to the plaintiff, but the 
court rejected it. These are all the facts necessary to an un- 
derstanding of the case. 

The court charged the jury, that the title was in Houston, 
by virtue of the deed, and that it was not necessary to prove, 
either an express or implied agreement, on the part of Smith, 
to occupy the land under him further than the law implied it, 
from the fact of Houston’s title: and to enable Smith to resist 
the recovery in this action, they must believe that Smith held 
adversely either in his own right, or under title from another. 

The defendants asked the court to charge the jury, that if 
the proof shows that Houston’s deed bears date the 23d July 
1844, and that Smith went into the possession on the Ist Jan- 
uary 1844, Houston’s right could not relate back so as to give 
him a title from the time Smith took possession of the land, 
which charge the court refused to give. 

To the several rulings of the court, to the charge given, and 
the refusal to charge as requested, the defendants excepted 
and now assign them severally as error. 


L. P. Warker, for plaintiffs in error: 


1. It seems to me to be clear that Benham, for whose use 
the suit was brought, could not use the deed executed by him- 
self to Houston, as evidence in his favor, the more especially 
as it was dated after Smith’s occupancy commenced—tor this 
would be making evidence for himself. 

2. It has always been understood, that even in a court of 
law, you may impeach a deed for fraud in its execution. But 
in effect, the court below, ruled against this doctrine, as is 
shown by bill of exceptions. 

3. ‘To entitle the plaintiff to the action for use and occupa- 
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tion, the tenant must have the right of occupying and using 
the premises. Crabb’s Law of Real Pro, Law Lib. for Oct. 
1846, p. 184, note, 1; 3 Wendell, 219. 

4, This action is founded on contract, and does not apply 
to an adverse tortious holding. Law Lib. Oct. 1846, p. 185; 
10 Ala. Rep. 248. Because that would be to determine the 
title to the land in an action of assumpsit. 11 Pick. Rep. 9. 

5. There must either be an express promise which is evi- 
dence of tenancy, to which case the action is confined, or an 
entry by consent of the landlord, from which a tenancy is im- 
plied. Crabb’s Law Real Pro. 185, note 4. 

6. Where the premises have been occupied without the 
consent of the owner, the state of landlord and tenant does not 
exist, and an action for use and occupation cannot be sus- 
tained. Curtis v. Treat, 21 Maine Rep. 525. The case of 
Davidson v. Ernest, 7 Ala. 818, does not affect this case upon 
the facts. 


Kennepy, for defendant made the following points: 

1. An action of assumpsit for use and occupation will lie to 
recover the value of the rent of land, upon an implied promise. 
Davidson v. Ernest, 7 Ala. 817. 

2. A deed given by a sheriff upon a previous sale on exe- 
cution relates back, and in judgment of law is executed at the 
time of sale. Jackson, ex dem. &c. v. Ramsay, 3 Cow. 75. 

3. A sheriff’s deed cannot be impeached on a collateral 
issue, except for fraud in its execution. Love & Williams v. 


Powell, 5 Ala. 58; Ware v. Bradford, 2 Ala. 676. 


DARGAN, J.—The deed of the sheriff to Houston was 
properly admitted as evidence to show the title in him, not- 
withstanding the suit is brought for the use of Benham, who, 
as sheriff, executed the deed. Because the suit is for the use 
of Benham, the deed, which is the evidence of Houston’s title, 
does not become illegal testimony, nor is its effect as proof 
destroyed or impaired. 

Nor is there any error in the rejection of the evidence of- 
fered by the defendants belew for the purpose of impeaching 
the deed for fraud. ‘The land, previous to the sale by the 
sheriff, belonged te Dillahunty. Smith, the defendant, had 
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no interest either in the land or in the judgments under which 
it was sold, but was an entire stranger, without any interest 
in the subject matter of the deed. The parties in interest seem 
to be content with the transaction, and it is certainly incom- 
petent fora mere stranger, without interest in the subject 
matter of the deed, to impeach it for fraud, even if it were 
permissible for the defendant in the judgment to do so, when 
the deed is introduced collaterally as evidence of title. 

But we think the charge of the court as given, was too 
broad: It is in the following language, “that the title was in 
Houston by virtue of the deed, and it was not necessary to 
prove an express or implied agreement on the part of Smith, 
to occupy the land under him, further than the law implied 
it from the fact of title in Houston, and to enable Smith to re- 
sist a recovery in this action, they must believe, that Smith held 
the land adversely either in his own right, or under the title of 
another.” It is true, that to enable a plaintiff to recover it, it is 
not necessary to show that the technical relation of landland 
and tenant existed between the plaintiff and defendaut during 
the occupancy. In the case of Davidson v. Ernest, 7 Ala. 
Rep. 817, the facts were, that Davidson entered into a verbal 
contract with Ernest, for the purchase of the land, and by vir- 
tue of this contract entered into possession, and occupied the 
land for two years and then abandoeed it, and refused to con- 
summate the contract. Ernest brought assumpsit for use and 

scupation, and this court held that the action could be main- 
tained, although there was no proof of any actual agreement 
to pay rent. I am aware that this decision is opposed to sev- 
eral decisions of the different States. But it is in accordance 
with the case of Hull v. Vaughan, 6 Price’ Exchequer Rep. in 
which it was held, under a precisely similar state of facts, that 
the action could be maintained. Indeed, if assumpsit for use 
and occupation would not lie, we do not see that the plaintiff 
could have any legal remedy, for it is very clear that the pos- 
session of the defendant was not tortious. He entered with 
the consent of the plaintiff, and in pursuance of the terms ot 
a verbal contract, and notwithstanding the case of Smith v. 
Stewart, 6 Johns. 46, and other decisions, we do not think he 
could be considered as a trespasser. The case therefore, in 
7 Ala. Rep, accords with the principles of justice and allows 
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a remedy for a wrong, which would be without remedy, if 
we were to repudiate that decision. Although under the au- 
thority of this case, an action of assumpsit for use and occu- 
pation may be sustained, though the relation of landlord and 
tenant be not shown to have existed during the occupancy, 
yet in the absence of proof of that relation, the character of 
the possession becomes a material inquiry, and if the posses- 
sion was tortious and the defendant a naked possessor, assert- 
ing no title, nor claiming to have entered under any, assump- 
sit for use and occupation cannot be sustained. Ryan v. 
Marsh, 2 N. & M. 156;3 8. & R. 500; 2 Gill & Johns. 326; 
6 N. Hamp. 298; 10 Gill & Johns. 149. But we should hold 
that assumpsit would lie against one, who, finding land va- 
cant, took possession and admitted that he had no title, and 
was willing to pay rent to the owner. This would afford 
evidence, that the defendant considered his possession subor- 
dinate to the title of the rightful owner, and of his consent to 
pay rent, and if the defendant so considered his possession, 
and was willing to pay rent, we can perceive no reason why 
the owner may not Jook upon the character of his possession 
in the same manner, even if he did not know of defendant's 
possession, when it commenced, or even when it terminated. 
It is probable that from the evidence, the jury would have 
come to the conclusion that this was the true state of the facts 
of this case. But the charge of the court rendered it unneces- 
sary for them to consider of the evidence tending to prove 
these facts, and assumed as a legal conclusion, that proof of 
title alone, if the defendant did not hold adversely under a 
claim of title, was sufficient to maintain this action. If this 
charge as a legal proposition is correct, it would follow that 
assumpsit for use and occupation could be maintained against 
a mere trespasser, who claimed no title to the land, nor entry 
under one, nor admitted his liability in any manner to pay 
rent. ‘This would be going further than is warranted by prin- 
ciple or authority. 

The only remaining question we propose to examine is, the 
refusal of the court to charge, that the plaintiff was not entitled 
to recover for rent anterior to the execution of the deed by the 
sheriff to him. It is certainly true, that the title of a purchaser 
at sheriff sale, for many purposes, has relation back, not only 
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to the day of sale, but even to the rendition of the judgment. 
But the question in this case is will it have relation back for 
the purpose of enabling the purchaser to recover the mesne 
profits or rents, accruing anterior to the execution and deliy- 
ery of the deed. In the case of Davis v. Evans, 5 Iredell’s Rep. 
525, the Supreme Court of North Carolina, held, that in an 
action for the recovery of land, the deed of the sheriff could 
not be used as evidence of title previous to its execution ; and 
in the case of Young v. Withers, 8 Dana, 165, the court held, 
that a purchaser of land at sheriff’s sale acquired no right of 
entry until the execution and delivery of the deed—and it is 
certainly true, that it is the deed, and not the levy and sale 
alone, that vests the legal title in the purchaser. Previous to 
that time, he has neither the right of entry, the right of posses- 
sion, nor the legal title to the land, and cannot have the right 
to the mesne profits accruing before the execution and deliv- 
ery of the deed. ‘To entitle one to recover for mesne profils 
or rents, he must be entitled to them at the time they accrue, 
and if not then entitled to them, he cannot recover them by 
virtue of a title subsequently acquired. The court should 
have given this charge, for if the plaintiff below is entitled to 
recover rents from the time of the execution and delivery of 
the deed, he is certainly not entitled to rent previous to that 
time. 
The judgment must be reversed, and the cause remanded. 


—_<—_<_—-<—<—_—-~“~<<-rrneeeeEeS 


BRYANT vs. INGRAHAM. 


1. The brother-in-law of a party, at whose instance the deposition of a 
witness is taken, is incompetent to act as commissioner. 

2. A deposition, reduced to writing by a brother of the party for whose 
benefit it is taken, should be suppressed on motion of the opposite 
party. 

3. A deposition taken irregularly and not in conformity with the require- 
ments of law, is inadmissible as testimony, and may be excluded on 

‘motion, at the trial of the cause. (The distinction drawn between the 
cases of Cullum y. Smith et al. 6 Ala. 627, and Steele v. Dart & Co., 
6 Ala. 800.) 
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4, When a plaintiff and defendant deduce title from the same person— 
the one by parol gift, the other under a subsequent will—testimony> 
tending to establish the insanity of the testator at the time of the exe- 
cution of the will, is wholly irrelevant and properly rejected 

5. The declaration of J.. that he had given a slave to B., and then hired 
it from him, without a delivery of the slave, is insufficient to perfect a 
parol gift. 


Error to the Circuit Court of Tallapoosa. Tried before 
the Hon. Geo. W. Stone. 


Detinue for a slave by plaintiff against defendant in error. 
The plaintiff examined a witness, who testified that in the lat- 
ter part of the year 1844, he heard one Hardy Jones, at that 
time the owner of the slave, say, that he had given the slave 
to plaintiff, and hired her from him at $5 per month until his 
crop was gathered. The slave remained in the possession of 
Jones until the early part of the year 1845, at which time Jones 
died. The defendant claimed the slave, as one of the distri- 
butees of Jones, being his son-in-law. In the course of the 
trial, the plaintiff offered to read in evidence the depositions of 
one William Thomas, a witness examined in his behalf; the 
defendant proved that the commissioner who took and certi- 
fied it was a brother-in-law of the plaintiff, and on that ground 
moved to exclude the deposition from the jury, and the court 
sustained the mction, although it was shown that the commis- 
sioner was a man of good character. The plaintiff also offered 
to read the depositions of two other witnesses; the defendant 
proved that they were in the handwriting of a brother of the 
plaintiff, and objected to their being read on that ground, which 
objection the court sustained, notwithstanding it was made to 
appear that the depositions had been in office since the pre- 
ceding term of the court, without any objection being made'to 
the manner in which they were taken, and that the brother 
had reduced them to writing at the request of the commission- 
ers, and in their presence and the presence of the witnesses, 
and in so doing had copied from a paper furnished by the 
Witnesses themselves, as containing all that they knew about 
the matter. The witnesses, however, could neither read nor 
write, and the defendant at the time objected to tha whole pro- 
ceeding, and was overruled by the commissioners. The will 
of Hardy Jones, dated in June 1844, which constituted the 
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foundation of the defendant’s title, was in evidence, and the 
plaintiff introduced one of the subscribing witnesses to it, and 
proposed to ask him his opinion as to the sanity or insanity 
of Jones, at the time of the execution of the will. The defend- 
ant objected, and the court sustained the objection. The plain- 
uff asked the court to charge the jury, that if they believed 
from the evidence, that the said Hardy Jones, in the year 1844, 
was willing to give the slave to defendant, and said in the 
latter part of that year, that he had given the slave to him, and 
if they further believed that whilst the slave was in his posses- 
sion, the said Jones stated that he had hired the slave from 
plaintiff at $5 per month, until his crop was gathered, and that 
this hiring was intended by him to make the gift perfect, then 
an actual delivery was not necessary to perfect the gift. This 
charge the court refused to give, whereupon the plaintiff ex- 
cepted, and he now assigns as error the refusal of the court so 
to charge, as well as its several rulings in respect to the evi- 
dence. 


Rice and Morean, for plaintiff: 

1, It is not sufficient ground for the suppression of a de- 
position, that it was taken by a brother-in-law of one of the 
parties ; and the motion to suppress was not made before the 
cause was on trial. See Donald v. Jones, Chilton, J. opinion 
in M. 8., and cases there cited. The proof is clear, that 'Tho- 
mas acted fairly in taking the proof, and was a man of good 
character. 

2. Glenn Barnett was a subscribiug witness to the will un- 
der which the defendant claimed, and his opinions of the san- 
ity of the testator were competent. McCurry v. Hooper, 12 
Ala. Rep. 828. 

3. The depositions taken by Neadham Bryant were fairly 
taken. ‘The witnesses did not swear from the memorandum, 
which was copied; the answers were distinctly read to them 
after the same were written down. No motion was made to 
suppress the depositions. ‘The defendant was present. 

4. ‘he charge refused by the court was clearly the law, 
and was well supported by the proof. Easley v. Dye, Collier 
C. J. opinion at the present term, and cases there cited. 


No counsel for defendant. 
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DARGAN, J.—As it was shown that Pearson, who acted 
as the commissioner in taking the testimony of the witness, 
Thomas, was the brother-in-law of the plaintiff, the deposition 
was properly rejected. The mode of taking testimony by de- 
position is open to the objection, that a designing commissioner 
can readily pervert the meaning of the witness. Indeed, the 
witness may be made to speak what he did not intend to say. 
The court should, therefore, throw around evidence, thus ta- 





ken, all proper guards to secure it from imposition; and it is 
not an unreasonable guard or precaution, to hold that one so 
nearly related as a brother-in-law is incompetent to act as a 
commissioner, at the instance of his relative, unless the opposite 
party assent thereto. It is true that Pearson, the commissioner, 
was shown to be a man of good character, but we’ cannot en- 
graft on the rule an exception, founded on character ; it would 
often lead to unnecessary investigation, and we think it the 
safer rule to hold that the commisssioner who, pro hac vice, 
acts in the stead of the judge, like him, should be above all ex- 
ception. 'This is the rule that has been adopted in courts of 
chancery, from which the practice was borrowed; and as our 
statutes, permitting the testimony of witnesses to be taken by 
deposition and read as evidence in suits at law, do not pre- 
scribe any rule, by which the competency of the commission 
shall be tested, we think it better to ‘adopt, in this particular, 
the rule that has obtained in courts of chancery. 

2. We think the court, also, properly suppressed the depo- 
sitions of those witnesses, whose testimony was reduced to 
writing by the brother of the plaintiff. In the case of Steele v. 
Dart & Co., the deposition was reduced to writing by the 
party himself, at whose instance it was taken, and this court 
held, that it was properly rejected, and in the opinion deliv- 
ered, it is said, “that in the case of an illiterate or a willing 
Witness, the party to the suit, in reducing the deposition to 
writing, could shape it to suit his own views.” 6 Ala, R. 800, 
Any other person, who reduces the deposition to writing, can, 
with the same facility, pervert the meaning of the witness, and 
thus impose on the court evidence that he would not give if 
fairly examined. We cannot presume, that the feelings of a 
brother are altogether free from bias and partiality, and it is, 
therefore, the safer rule, to hold him incompetent to reduce the 
testimony to writing. 








120 ALABAMA. 


Bryant v. Ingraham. 








3. But it is contended, that the motion to reject the depo- 
sitions came too late, as it was not made until the trial. It is 
true, that objections to particular interrogatories must be made 
before they are answered by the witness, or the objections 
come too late, and should be disregarded. Kyle & Gunter v. 
Bostwick et al. 10 Ala. Rep. 591; 2 Ala. 378; and in the case 
of Cullum v. Smith & Conklin, 6 Ala. Rep. 627, this court said, 
“that the court may suppress a deposition, even when regu- 
larly taken, if, under the peculiar circumstances of the case, in- 
justice would probably result from using it; but when the de- 
position is taken in conformity to the rules of law, the motion 
to suppress it is addressed to the discretion of the court, and 
must be made before the trial.” But it is very clear, that a 
motion to suppress a deposition, not taken in conformity with 
law, is not addressed to the discretion of the court; for it is 
not legal evidence, and a miotion to reject it may be made 
when it is offered to be read. In the case of Steele v. Dart & 
Co., before referred to, the motion to reject the deposition was 
made at the trial, when it was offered to be read, and this 
court held, that the motion was properly granted. The dis- 
tinction that seems to be recognised by the cases of Cullum v. 
Smith & Conklin, and Steele v. Dart & Co., is this: if the de- 
position is regularly taken, in conformity with the rules of law, 
but under circumstances that would induce the court to think 
that injustice would be done by using it, the court, in its dis- 
cretion, may suppress it, but should not do it, if a motion for 
that purpose is not made before the deposition is offered to be 
read; but if the deposition be not taken in conformity with 
the rules of law, it is then illegal evidence, and must be rejected 
when offered, if a motion for that purpose is made. Indeed, it 
would seem unnecessary to move to reject illegal evidence 
before it was offered to be read, and strange that a failure to 

move to suppress it, in advance of an effort to use it, should 
legalise illegal testimony. 

4. It is true, that a witness to a will, whether he be a man 
of medical skill or not, is permitted to give his opinion as to 
the sanity of the testator, at the time of executing it—McCurry 
v. Hooper, 12 Ala. 828; but we do not perceive what influ- 
ence the question of the sanity of the testator, at the time of 
executing the will, had, or legally could have, on the title of 
the plaintiff. He does not claim under the will, but by a gif 
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inter vivos. If his title by gift was perfect, it is superior to any 
title derived under the will; but if he failed to establish a title 
by gift, he could not recover the slave, whether the testator 
was sane or insane, at the time of executing the will. The 
testimony, therefore, which was offered, tending to open the 
inquiry of the sanity of the testator, was properly rejected as 
irrelevant. 

5. In order to perfect a parol gift of a chattel, to pass the 
title from the donor to the donee, the donor must part with the 
possession and control of it, and the possession must be deliv- 
ered to the donee, or to some one for him. Sims v. Sims, .2 
Ala. 117; Sewell v. Glidden, 1 Ala. 52. The mere declara- 
tion by one, that he would give or had given a chattel to an- 
other, when it is shown that the donor or owner never parted 
with the possession or control of it, would not be sufficient to 
establish a title by gift. The charge requested of the court, 
that such declaration, connected with the further statement, that 
the owner said he had hired the slave of his donee, would per- 
fect the gift, allhough there had been no actual delivery of the 
same, was correctly refused; for if parting with the possession 
and control is necessary to perfect a parol gift, mere declara- 
tions by the donor cannot supersede the necessity of this act. 
It is the act of delivery, accompanied with the intention to give, 
that perfects a parol gift. 

There is no error in the ruling of the court, and the judg- 
ment is affirmed. 


Cutron, J., not sitting. 


GUILD vs. GUILD ert ats. 


1. Before the equitable estate of the wife is reduced to possession by her 
husband, a Court of Chancery will, he being insolvent, entertain juris- 
diction of a bi!l filed by her for a settlement. 

2. The decrees of a Court of Chancery acting in personam, not in rem, 
if the husband is within the jurisdiction, it is no objection to the exer- 
cise of its powers as to him, that the equitable estate of the wife, out 
of which she seeks a settlement, is within a foreign jurisdictien. 
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Error to the Chancery Court of Monroe. ‘Tried before the 
Hon. A. Crenshaw, Chancellor. 








Tur facts appear in the opinion of the court. 


Sewatt, for plaintiff in error: 

1. The Court of Chancery has jurisdiction to make a settle- 
ment in favor of a married woman out of her own property, 
whether at her suit or at the suit of her husband, or his assig- 
nees or creditors. 2 Story’s Eq. § 1404, § 1408; Lady Eli- 
bank v. Montolien, 5 Ves. 743; 1 Danl. Ch. Pr. 149, 150; 
Griffith v. Hood, 2 Ves.452; Haviland v. Myers, 6 Johns. Ch. 
27; Haviland v. Blow, do. 180; and it is of no consequence 
whether the fortune accrues before, or during the marriage ; 
whether the property consists of funds in the possession of 
trustees or of third persons, or whether it is in possession of 
the court, or under its jurisdiction or not. 2 Story’s Equity, 
§ 1408. 

2. That the property is not within the jurisdiction, consti- 
tutes no bar to a proceeding in this case, for in all suits in 
equity, the primary decree is in personam, and not in rem. 2 
Story’s Eq. § 743, 744, § 899; Story’s Eq. Pl. § 489; Massie 
v. Watts, 6 Cranch, 157; Earl of Derby v. Duke of Athol, 1 
Ves. sen. 202-203 ; Alglane v. Muschamp, 1 Vernon, 75, 135; 
Karl of Kildare v. S$. M. Eustice, 1 Vern. 419; Toller v. Car- 
teret, 2 Vern. 495; Mead v. Merritt, 2 Paige, 404,405; Mitch- 
ell v. Bunch, do. 606. 

3. The necessary parties have been made—the husband has 
answered, and a decree pro confesso, has been rendered against 
the administrators. See Acts of 1846, p. 23 § 1, 2. 

4. If the bill was defective in any respect, and could have 
been made good by amendment, it should not have been dis- 
missed, but leave given to amend. 


No counsel for defendant. 


CHILTON, J.—The plaintiff in error filed her bill in the 
Chancery Court of Monroe county, against her husband, Jo- 
seph Q. Guild, and William A. Lash and John Bonner, who 
she charges are the administrators of her deceased uncle, Wil- 
liam Boyles, late of North Carolina. The bill charges, that 
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the complainant and said Joseph Q. Guild, intermarried in 
1828, and reside in Monroe county in this State. That in 
1844, she inherited from her deceased uncle, the said Boyles, 
property consisting of land and slaves, as well as choses in 
action, amounting in value to about five thousand dollars, the 
most of which property has never been reduced to possession 
by her husband: that he has possessed himself of a number of 
the slaves, the most of which have been sold for his debts un- 
der executions against him. ‘That the property which he has 
not reduced info his possession, consists in lands, monies and 
choses in action. ‘That Bonner and Lash are sole administra- 
tors of the said Boyles, and reside in Stokes county, in the 
State of North Carolina. ‘The complainant further states that 
her husband is an improvident man, and in failing cireum- 
stances, if not wholly insolvent, and that probably the remain- 
der of the estate which is coming to her will shortly be ap- 
propriated to the payment of her husband’s debts, and thereby 
be utterly lost to her, and she left pennyless, and without any 
means of support. ‘The bill prays that the property so com- 
ing to her may be vested in a trustee for her sole and sepa- 
rate use, 

The husband answered and admitted the allegations of the 
bill, and a decree pro confesso was entered against Lash and 
Bonner, the administrators of Boyles. 'The chancellor at the 
May term 18-47, cisissed the bill for want of jurisdiction, and 
that decree is assigned in this court as error. 

It appears in this case, that the wife is without any provis- 
ion made by the husband for her maintenance, and the ques- 
tion is, whether she can file a bill against her husband and 
those holding property which descends to her, but which the 
husband has not reduced to possession, so as to have a-settle- 
ment or provision decreed to her out of it. 

A similar question came before the English court of chan- 
cery in the case of Lady Elibank v. Montolien, 5 Ves, 737- 
743, which was a bill by the wife against her husband, and 
the administrator of an intestate, (to a share in whose person- 
al estate she was entitled as one of the next of kin) for a pro- 
vision out of her share, to be set apart for her, and it was re- 
fered to the master, to see that a proper settlement was made 
upon the plaintiff and her children. So also an injunction has 
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been granted on the application of the wife against the hus- 
band, restraining him from assigning her interest in the funds, 
and to compel him to make a settlement upon her. Ellis v. Ellis, 
1 Vin. Sup. 476; Clancy’s Mar. Women, 464; Beresford v. 
Hobson, 1 Mad. 363. 

Judge Story speaks of the wife’s right to relief, as plaintiff 
against her husband, or his assignees, in respect to her equita- 
ble interests, as an admitted equity, which the court enforces 
to prevent an irreparable injustice. 2 Story’s Eq. Jurisp. § 
1404: and he holds that the doctrine is firmly established, that 
whenever the wife is entitled to this equity for a settlement 
out of her equitable interest against her husband, or his assigns, 
she may assert it ina suit, as plaintiff, by bringing a bill in 
the name of her next friend, (ib. § 1414.) See also note 1, 
867, vol. 2, 4th edition, where the cases are collated; 5 Johns. 
Ch. Rep. 446; Van Duzer v. Van Duzer, 6 Paige, 366. From 
these authorities we think it very clear, that the wife’s right to 
her bill is indisputable in the present case, and that the chan- 
cellor erred in dismissing it for want of jurisdiction, unless he 
was authorised to do so upon the ground, that the estate out 
of which she sought the provision was without the jurisdic- 
tion of the court. We will therefore, briefly consider this, which 
is the remaining proposition. 

In Toller v. Carteret, 2 Ver. 494, the bill was that the de- 
fendant might redeem a mortgage, executed by Sir Philip 
Carteret, on the Island of Sarke, or be foreclosed. The de- 
fendant pleaded to the jurisdiction of the court, that the Island 
was part of the Dutchy of Normandy, and had laws of its 
own, and was under the jurisdiction of the courts of Guern- 
sey. The Lord Keeper, (Sir Nathan Wright) overruled the 
plea, observing that as the defendant was served with process, 
the court had jurisdiction upon the maxim, “ @quitas agit in- 
personam.” In Penn v. Lord Baltimore, 1 Ves. 440, it was 
held, that the Court of Chancery in England, having jurisdic- 
tion of the parties, could decree the specific execution of a 
contract entered into in respect to the boundaries of Pennsyl- 
vania and Maryland. 1 Story’s Eq. Jurisp. § 473, 899; 1 
Ver. 77. Indeed, it is well settled, tnat the Court of Chan- 
cery has jurisdiction to decree the specific execution of 
contracts in respect to the sale of lands, or incorporeal heredi- 
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taments savouring of the realty in another State, where the 
court has jurisdiction of the person of the defendants. 1 Sto- 
ry’s Eq. 58, note 2 4th ed. ; 6 Cran. 148; Sutphen v. Fowler, 
9 Paige, 280-282. The decrees of a Court of Equity, being 
in personam, and not in rem, it is no valid objection to the ju- 
risdiction, that the decree cannot be enforced in rem. 

In the case at bar, the husband being within the jurisdiction, 
and served with process, it was competent for the chancellor 
to compel him to do what was equitable and just in respect 
to the property of the wife, and to have restrained him in the 
exercise of his marital rights over the property, unless he 
would make a suitable provision for her; so that as to him, 
the court had jurisdiction, and the bill was improperly dismis- 
sed. But as to the administrators of Boyles, the decedent, 
they being without the jurisdiction of the court, and in pos- 
session of the subject matter of the suit, it is very clear, that 
the court had no jurisdiction as to them. ‘The bill was therefore 
very properly dismissed so far as they were concerned, and 
the decree as to them must be affirmed ; but as to the husband, 
Joseph Q. Guild, it must be reversed and remanded, that the 
chancellor may proceed to make a suitable provision for the 
wife’s maintenance, vesting so much of the property in a trus- 
tee, for her benefit, as under the circumstances, shall be deem- 
ed adequate to her support. 


Let Joseph Q. Guild, the husband, pay the cost of this court. 


NANCE et ats. vs. COXE. 


1. To enable the remainder man to demand security of him who has the 
present interest in a chattel, it is necessary that he should show that 
the clrattel is in danger of waste or deterioration, or that it will be re- 
moved from the country, and his ability to obtain the possession, when 
the first estate determines, thereby rendered uncertain. 

2. A bill by remainder men for security, which alleges that the property 
may be scattered, or that the defendant may remove it from the State, 
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and the complainants have no security for its delivery, when their 

right to possession accrues, is insufficient to authorise the interposition 

of a Court of Equity. 

Error to the Chancery Court of Dallas. Before the Hon. 
David G. Ligon, Chancellor. 


The bill in this case was filed by the complainants, and _al- 
leges, that in 1837, Lunda Lee, their grandfather, died, leaving 
two children, Betsey M. and Nancy H.—the first of whom, in 
1832, intermarried with the defendant, Williams Coxe, and the 
last, in 1819, with James Nance, of which marriage the com- 
plainants and Pleasant Ann, the wife of Nixon Coxe, are the 


issue, and that they are now the only living descendants of 


Lunda Lee, except the said Betsey M., the wife of Williams 
Coxe: that previous to the marriage of the said Williams Coxe 
and Betsey M., they entered into a marriage contract, which 
secures to the heirs and descendants of said Lunda Lee all 
the property that the said Williams should receive from him, 
with its increase, in case his intended wife should have no 
lawful issue from said marriage: that the said Williams also 
executed a bond in the penalty of fifteen hundred dollars, condi- 
tioned that if the said Betsey M. should die without issue, the 
said Williams would return the property to said Lee, his heirs 
or assigns; and that thereupon the said Lunda Lee delivered 
to him a number of negroes, the same named in the marriage 
contract and bond, and that the negroes and their increase are 
now worth $4,000. The bill also alleges, that Lunda Lee 
left a will at his death, in 1857, by which he bequeathed to 
the said Betsey M. two negroes, which, upon her death with- 
out issue, are to go to his executors, and to be by them sold 
and divided amongst the said Lee’s grandchildren, and by 
which he also bequeathed certain property to his widow, Plea- 
sant Lee; and that the said Pleasant Lee died in 1838, leav- 
ing a will, by which she bequeathed eleven negroes to the 


said Betsey M. during her natural life, and to her children, if 


she has any, after her death, and if she should die without chil- 
dren, then to the children of the said Nancy H. The bill fur- 
ther alleges that the said Betsey M. has been married thirteen 
years, has never had issue, has reached the age of forty-three, 
and is in delicate health, and probably never will have any 
children: that complainants are minors, without other pro- 











JANUARY TERM, 1849. 127 


Nance et als. v. Coxe. 














tector than a father near fifty years of age: that there are eigh- 
teen negroes and other property in the possession of Williams 
Coxe and Betsey M. his wife, acquired by them under said 
marriage contract and wills, and which in all probability, at 
some future time will belong to them: that said Williams Coxe 
is only related to them by marriage, is a stranger to them in 
feeling, and that they have no security whatever for the deliv- 
ery of the property, when they may become entitled to receive 
it: that said property may be wasted, scattered in divers pla- 
ces, or transferred to other persons, and complainants be com- 
pelled to search for the same in distant States: that although 
Williams Coxe may at this time be in good circumstances, 
and sufficiently responsible, yet they have no security that he 
will permanently remain in this country, but he may emigrate 
to some distant country, as many daily do, and the possession 
of so large a property held on so uncertain a contingency is a 
great inducement to him to do so; and that he has been dis- 
satisfied with the provisions of the two wills, contrary and vex- 
atious in respect to the business of the estate, and has threat- 
ened that in case he was interrupted or interfered with by 
complainants in relation to the property, he would pay the 
amount of the $1500 bond, and so place the property as that 
it would be beyond the reach of complainants. The prayer 
of the bill is that the said Williams Coxe be decreed to give 
security, &c. 

The defendant Williams Coxe answered the bill, and 
among other things, denied that the complainants had any in- 
terest, claim or title in and to the negroes embraced by the 
marriage contract, and appended a copy of said marriage con- 
tract, which recites that “whereas said Betsey M. Lee is pos- 
sessed in her own right of a considerable estate in negroes,” 
&e., the said Betsey M. Lee doth bargain, sell and deliver, &c : 
“To have and to hold,’ &c. “for the sole and separate use of 
the said Betsey M. Lee during her life, and at her death, to 
the use of the issue of said marriage, should there be any: 
provided, the said Betsey M. Lee may make and exccute a 
last will and testament,’ &c. Whereupon, the complainants 
filed an amended and supplemental bill, wherein they allege 
that the marriage seitlement was executed under the cireum- 
stances set out in the original bill, that the same was entirely 








128 ALABAMA. 


Nance et als. v. Coxe. 








waived, and the slaves received and held by said Williams 
Coxe and wife, not subject to the marriage settlement, but un- 
der and subject to the bond, and that he denies that they have 
any reversionary interest in the property, claims it absolutely 
as his own and adversely to complainants, &c. 

The Chancellor dismissed the bill for want of equity, which 
is now assigned as error. 


Byrop, for plaintiffs in error: 

1, The rule in England was formerly to require of the ten- 
ant for life of personal property security for the reversion, with- 
out showing that the reversion was in danger. Our court 
has never decided to the contrary of this, and there is every 
reason, growing out of the character of our population and the 
wide extent of our country, why the rule should be maintained 
here. 

2. But if it be determined that a bill quia time, to protect a 
reversion in personal property, will not be entertained by our 
Courts of Chancery, without showing that the reversion is in 
danger, then it is contended that the reversion is in danger— 


Ist, from the condition of the parties; 2d, from the conduct of 


the tenant for life in holding adversely, and his threatened in- 


tention to defeat the reversion; 3d, from the nature or age of 


the title in reversion—and there is peculiar danger from this 
source. 

Plaintiffs in error refer to Lewis v. Hudson, 6 Ala. 463; 
Nations v. Hawkins, 11 Ala. 859; Walker v. Miller, 1067; 1 
Hill’s Ch. Rep. 44, 74, 187, 157; 1 Story’s Jurisp. 609; ib. 168; 
2 Paige’s Rep. 123. 


Boutuine and Sarro xp, for defendant: 

Liability to abuse trust is no ground for injunction; nei- 
ther is temptation to abuse it. Glassington v. '[hwaites, 1 
Sim. & Stuart 124; Lewis and others v. Hudson and others, 
6 Ala. Rep. 466, and cases cited. 

Generally speaking, where the testator thinks proper to re- 
pose a trust, in such a case, until some breach of that trust is 
shown, or at least a tendency thereto, the court will continue 
to intrust the same hands, without calling for any other securily 
than what the testator has required." Slanning v. Style, 3 Peere 
Wins. 336, 337. 
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In general, a bill of peace cannot be sustained, until the par- 
ties have ascertained their rights at law. Gunn v. Harrison, 
7 Ala. Rep. 585; Colburn v. Broughton, 9 Ala. Rep. 351. 

Supplemental bills should be sworn to. Bowie v. Minter, 
2 Ala. Rep. 412. 

“The court will not allow amendments, by inserting facts 
known to the plaintiff at the time of filing his bill, unless some 
excuse is shown for the omission. 1 Daniel’s Ch. Pr. 455, 
note 2; Whitmarsh v. Campbell, 2 Paige 67; Prescott v. Hab- 
bel, 1 Hills Ch, 217. 


DARGAN, J.—In order to entitle a remainder-man to de- 
mand security of him who has a life estate in the chattel, that 
it shall be forthcoming when he in remainder shall be entitled 
to the possession, it must be shown that there is danger of 
waste or deterioration to the chattel, in the hands of the party 
who has the present interest, or that it will be removed from 
the country, so as to render it uncertain whether the remain- 
der-man can obtain possession at the determination of the es- 
tate of him who has the present right. The rule formerly 
was, that he who had the remainder could in all cases apply 
to equity, to obtain security from him who had the life estate, 
that the property should be delivered to him when he became 
entitled to possession ; and it was not necessary to show either 
waste or danger of waste, to entitle him to this relief. This 
rule, however, has long since been abandoned, both in Eng- 
land and the United States, and the remainder-man must now 
show danger to his interest, before he can obtain security for 
the delivery of the property, when he shall be entitled to pos- 
session. Lewis v. Hudson, 6 Ala. 462; 2 Story’s Eq. 140, 
141; 3 Randolph, 397; 2 Paige, 132. This principle, which 
is now recognised by all Courts of Chancery, shows that the 
complainants are not entitled to the relief they seek. The bill, 
it is true, states that the property may be scattered, or that the 
defendant may remove from the State, and that complainants 
have no security for the property when they shall be entitled 
to receive it. These allegations might be made in every bill, 
but they do not afford a ground for relief, for equity can only 
interpose when some facts are alleged which induce the Chan- 
cellor to believe that injury or loss will befal the remainder- 
14 
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man without his aid, requiring the present possessor to give 
security. 

But it is contended, that the complainants are entitled to 
the relief prayed, as to the slaves embraced in the marriage 
contract between the defendant and his wife, because he de- 
nies the right of the complainants to them in his answer to 
the original bill. Itis not necessary to decide whether the 
assertion of the absolute title by him who has the present right 
will entitle the remainder-man to apply to equity to protect his 
rights; for the allegations of the original and supplemental 
bills, in connection with the exhibits on which the complain- 
ants claim title, do not show that the complainants have such 
a title as will enable them to demand security. We do not 
wish to be understood as determining that the complainants 
may not have a title in remainder to those slaves; but the 
bond set out in the original bill, together with the marriage 
contract, without other allegations or facts in connection with 
them, do not show a title in the complainants to the slaves em- 
braced in the marriage contract, either in remainder or other- 
wise. 

There is no error in the decree, and it must be affirmed. 
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OWEN et at. vs. PAUL. 


1. A vendee of land, who has re-sold it with covenant of warranty, and 
delivered up the possession, if the deed from the original vendor is lost, 
may apply to a Court of Chancery to compel the widow and heirs of 
the vendor to supply the loss, by a re-conveyance, without waiting 
until the heirs assert title to the land. 

2. An averment in a bill, filed by a vendee to establish a lost deed, that 
he had caused search to be made “in all such places as he supposed 
it might possibly be found,” is sufficient, without alleging that he had 
searched for it among his own papers. 

8. The affidavit of the complainant of the loss of a deed, is not evidence 
of the fact of loss, but such loss must be proved, and is usually arrived 
at inferentially. 

4. Where a bill alleges that a deed, charged to be lost, was deposited in 
the office of the Clerk of the County Court, proof shou!d be made of a 
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search in that office, as otherwise the presumption would arise that 
it was still there. 

5. Where a bill to establish a lost deed alleges, that the then wife of the 
vendor had therein relinquished her right of dower, the allegation not 
being admitted, no decree can be made barring her dower, without 
proof of a substantial compliance with the requirements of the law 
in existence at the time as to the mode in which femes covert should 
relinquish their dower interests. 


Error to the Chancery Court of Mobile. Tried before the 
Hon. A. Crenshaw, Chancellor. 


Tue facts of this case are fully set out in the opinion. 


Hopkins & Wa ker, for plaintiffs in error: 

1, The complainant shows in his bill that he is neither in 
possession, nor entitled to the possession of the premises, that 
he has no interest in them, but that the estate belongs to others. 
For this want of title apparent on the face of the bill, a de- 
murrer lies, or the bill for the want of title to relief, may be 
dismissed. Story’s Eq. Pl. 389; 1 Story’s Eq. 101, 102. 

2. The only ground of equity stated in the bill arose after the 
alleged conveyance of the premises by the complainant, and 
consists of the improvements made by Primrose & Carter up- 
on the premises with the knowledge of G. W.Owen. Of this 
equity the complainant cannot avail himself on this bill. The 
complainant does not allege in the bill that he had searched 
for the supposed deed among his own papers. 

3. An affidavit of the loss of the deed, made and filed by the 
complainant with his bill, was necessary to give jurisdiction to 
the Court of Chancery, but the complainant has no right to re- 
lief, unless he prove, on the hearing, the loss of the deed or the 
loss was admitted by the answers. 11 Ala. 499, Hooe v. Harri- 
son; 1 Story’s Eq. 104; 9 Vesey’s Rep. 466. The affidavit 
is not competent evidence of the loss on the hearing. See au- 
thorities last cited. As there was no proof upon the hearing, 
of the loss of the deed, the bill should have been dismissed. 
It is alleged in the bill that the deed was a conveyance of the 
fee simple with warranty of title. The only evidence that any 
deed was made consists of the following statement in the de- 
position of A. 8. Lipscomb, “I believe that I saw titles pass at 
the same time as the purchase—a fee simple title, with the 
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usual warranties.” 'The statement of his conclusion is no sub- 
stitute for the facts he ought to have alleged, to show Mrs. O. 
made the acknowledgment required by law, and the bill is as 
fatally defective as if it contained no allegation of any ac- 
knowledgment of the deed by Mrs. Owen. 12 Ohio Rep. 
377; 7 Ohio Rep. 195; 6 Ohio Rep. 313, 358 ; 20 Johns. Rep. 
301; 4 Serg. & Rawle, 272. 


G. N. Srewart, for the defendant: 


1. Chancery has jurisdiction to relieve when a deed has 
been lost, under head of accident. 1 Story’s Eq. 102, § 84; 1 
Iredell’s Eq. Rep. 252, 268; 1 Devereux’s Eq. Rep. 456; 3 
Atkyns, 132; 1 Ala. 482; Jeremy’s Equity, 359. 2—Chance- 
ry has jurisdiction to remove a cloud hanging over an estate. 
12 Ala. 734. 3—Also to quiet a title. Hitchcock v. Bank of 
the U. States. 4—Also to prevent multiplicity of suits. 3 
Stewart, 383, 385-6. 5—And to protect a party against an 
impending danger, and to avert loss, by way of preventing 
injury which might otherwise happen. 3 Ala. 169; 2 Story’s 
Equity, 142. 6—A party not immediately interested but hav- 
ing an interest which may suffer in future, will be relieved. 
1 P.Williams, 731. 

2. If even we could not*show that any deed had been made, 
a complete right in equity is shown to bar the defendants as 
heirsof Owen. Sale, payment, and putting into possession, 
with valuable improvements, are of themselves sufficient to 
bar the defendants as heirs. If they deny these things, they 
are proved. If they admit this, and deny making the deed, 
still they show they are barred from any claim. If the loss of 
the deed only is denied, then the right is admitted, just as if 
the deed was not lost. 8—Under the proof, no meritorious 
defence or right can in any way be pretended. 3 Stewart, 
207, shows that the proof of sale, payment and possession, are 
sufficient to maintain a good right. 


CHILTON, J.—This suit was commenced by original bill 
filed in the Chancery Court of Mobile by James Paul, the 
defendant in error, against the plaintiffs in error, in which it is 
substantially avered that one George N. Owen, on the 6th of 
May 1835, at a sale made by the trustees of a company, known 
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as the Orange Grove Company, of lots in the city of Mobile, 
yurchased a number of said lots on speculation, among which 
were lots numbered five and ten, in square numbered two 
hundred and sixty-one, which are particularly described in the 
bill: That said Owen held the deed of Calvin Norris and 
James McGehee, trustees for said company, bearing date the 
16th day of May 1835, and duly recorded: That on the 4th 
day of February 1836, said complainant purchased said two 
lots of said Owen, at the price of seven thousand dollars, one 
half of which sum he paid in cash and executed a note for 
the remaining sum due in ninety days, which he subsequent- 
ly paid in full: That upon said purchase being made, said 
Owen caused to be prepared a proper deed of conveyance of 
said property in fee simple with warranty of title, and did 
himself sign and seal the same, and did procure his wife to 
sign and seal it: That the said deed was lawfully acknow- 
ledged by said Owen before a Notary Public, and was also 
acknowledged by Louisa 8S. Owen, his said wife, separate 
and apart from her said husband, as the law required, and said 
deed was certified by said Notary for registration in due form: 
That said deed was delivered, as also the possession of the 
lots to the complainant, upon the completion of the payment 
for the same, said Jots then being partly covered with water 
from the Mobile bay, and requiring great labor and expense 
by filling up with dirt to render them useful: That shortly 
after the purchase, complainant re-sold the lots to John G. Ai- 
ken, for ten thousand dollars, and on the 7th day of March 
1836, conveyed the same to him with warranty of title, and that 
he re-sold to Sayre, Converse & Co., on the 8th of April 1836, 
for fifteen thousand dollars, who sold on the 8th July ’36, to 
William D. Primrose for thirty thousand dollars, since which 
time said lots have been conveyed and mortgaged to divers 
persons to the complainant unknown: ‘That the possession 
of the lots were delivered to the respective purchasers, and 
that while Primrose had the same in possession, he caused 
them to be filled up, and made other valuable and permanent 
improvements amounting to about ten thousand dollars, since 
which time the subsequent purchasers have improved said 
ots to the extent of some $15,000: That the possession of 
the complainant, and those claiming under him, has never 
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been questioned, controverted or disturbed by said Owen in 
his life time, nor by his widow, heirs or representatives since 
his death: That both Owen in his life time, and his widow 
and heirs since his decease, were fully apprised of the posses- 
sion, and that said improvements were being made, anc ac- 
quiesced in the same, well knowing that the property did not 
belong to them: ‘That upon the execution of the deed by 
Owen to the complainant, the latter deposited it with the 
clerk of the County Court of Mobile county for registration, 
and until a short time before the filing of this bill, he suppos- 
ed it could be found in said clerk’s office, but on diligent 
search in said office, it could not be found, and he has been 
unable to find it elsewhere: That said deed is in full force, 
and complainant has never done any act to impair his right 
to the same, but is entitled to its custody, and to ask the aid 
of the court to restore to him the muniment of title which has 
been lost or mislaid, so that he cannot obtain the same. 

The bill further charges, that said Owen died in the fall of 
1837, his widow, Louisa 8S. Owen, and ten infant children, 
who are named in the bill, surviving: That said children are 
his devisees and heirs at law, and the said Louisa is the sole 
administratrix of his estate, all of whom reside in the county 
of Mobile: That complainant has called on said Louisa, to 
renew said deed, but she insisted she had no power to bind 
the infant children, and refused to do any thing in the matter 
for the relief of the complainant. 

The bill prays that said Louisa and the children be made 
parties defendant: That she discover the books and papers of 
the decedent, evidencing the transaction, and concludes with 
the prayer, that the court decree a new deed to be executed 
to the complainant, securing to him such rights as were se- 
cured to him by the said deed above described, or that such 
decree be made as shall divest the defendants of all title, and 
bar them, and vest the same in complainant and these claim- 
ing under his conveyance, and that his title may be quieted, 
&c., and for general relief. 

To this bill is appended the usual affidavit of the execu- 
tion of the deed by Owen, its loss, and that it has never been 
cancelled, released, &c., by complainant. 

The widow answered the bill, admitting title in her hus- 
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band as charged, and admitting his death, but avering a total 
ignorance of a sale to the complainants, and a want of all re- 
collection as to the execution of a deed conveying away her 
right of dower in the premises: Avers that she never knew 
the complainant until he called on her a few days before the 
filing of his bill, to make inquiry concerning the subject mat- 
ter of it: That she has enquired of those familiar with her 
husband’s business, for information as to the alleged sale, and 
has examined his books and papers for evidence concerning 
it, but has been unable to arrive at any evidence which throws 
any light upon the subject. She therefore denies the allega- 
tions of the bill, and denies also that she had knowledge that 
improvements were being made on said land, or that defend- 
ant, or any one claiming under him had possession of the 
same, until a short time before the bill was filed, she then learn- 
ed that some improvements had been made by the complain- 
ant, or some one who held under him. Several witnesses 
were examined of whose testimony we will speak hereafter. 

The chancellor decided that the complainant was entitled to 
the relief he prayed by his bill, and after decreeing that the 
proof fully established the sale and execution of the title deed 
by said Owen in fee simple with covenant of warranty as to 
title, further decreed that said Paul was entitled to all the 
rights which said deed did convey to him, and that he be in- 
vested with all rights and title which said deed did convey to 
him, and the heirs and legal representative be bound to war- 
rant the title, as if complainant still had said deed, “and that 
the complainant be in all things protected by this decree as if 
said deed were not lost,” &c. 

1. It is objected to this bill on the part of the plaintiff in er- 
ror, that the complainant therein does not show a title to the 
relief which he seeks, not being in possession, nor entitled to 
the possession, but the estate belonging to others. The com- 
plainant is bound by his covenant of warranty to protect and 
defend the title of the persons to whom he sold, and in order 
effectually to do this, he must have the evidence of his title 
which he swears is lost. We think the peril to which he is 
exposed by reason of the loss of the only evidence of title 
which he held to the lots in question, is sufficient to entitle 
him to come into this court for the establishment of his title. 
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He but invokes the exercise of a very salutary jurisdiction 
which the court of equity possesses of administering preven- 
tive justice. 1 Story’s Eq. § 84, and note 3. The complain- 
ant should not be compelled to wait until he was sued upon 
his covenants of warranty, or until the heirs of Owen had 
brought their ejectment against those claiming under him. It 
is sufficient that he was exposed to such embarrassments in 
respect to the title, to justify his resort to a court of equity, to 
remove the cloud which hangs over it. In Burt v. Capely, 
12 Ala. Rep. 734, it was held that a party whose deed was 
lost, might go into chancery to enjoin the judgment creditor 
of her vendor from selling the land, and this court rendered 
the injunction perpetual, upon reversing the decree of the 
chancellor dismissing the bill. The effect of such relief in this 
case is not only toremove a cloud from the title, and to pro- 
tect the complainant from impending danger, but it may pre- 
vent much litigation in respect to the lots, since the title has 
passed through the hands of numerous purchasers who are 
dependent upon the complainant's title for their protection and 
on failure of which, each must seek his indemnity from the 
other. We can see no valid objection to the exercise of the 
jurisdiction, guarded as it is required to be by the oath of the 
party who makes the application in respect to the loss, and, 
usually subjecting him to the cost of the proceeding, it is not 
probable that it would be liable to much abuse. 


2. It is insisted that the complainant does not allege he had 
searched among his own papers for the deed, and that for this 
reason the bill should have been dismissed. The record does 
not show that the party had papers among which the deed would 
be likely to be found, and the complainant avers that his recol- 
lection is that he left the instrument in the clerk’s office, which 
has been diligently searched. Besides, it is avered that he 
caused search to be made in all such places as he supposed it 
might possibly be found. This is certainly a sufficient aver- 
ment as to the search, and this objection to the bill is conse- 
quently overruled. 

3. It is further contended on the part of the plaintiff in error 
that the evidence in this case does not show either the exis- 
tence or loss of such a deed as is specified in the bill, and that 
the affidavit of the loss attached to the bill is not evidence on 
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the final hearing of the fact of loss, but that it must be proved 
by evidence as any other fact. In Hooe v. Harrison, 11 Ala. 
Rep. 499, it is said that in cases where relief is sought upon a 
lost instrument, if the loss is not admitted by the answer of 
the defendant, it must be established at the hearing of the cause 
by competent and satisfactory proof, and the affidavit of the 
loss required to be made as a guard upon the preliminary ex- 
ercise of jurisdiction is not admissible as evidence. 1 Story’s 
Eq. Jurisp. (4th edit.) 106, § 88, and authorities cited in note 
2. In Plummer, et al. v. Barkerville, 1 Iredell’s Eq. Rep. 252, 
it was held, that although a court of equity had jurisdiction to 
set up a lost deed and to decree another conveyance to be 
made by the bargainer or his legal representatives, yet the 
plaintiff must clearly prove that such deed once: existed, its 
legal operation and its loss. As respects the proof of loss, it 
is a fact which from its nature in many cases, is not suscepti- 
ble of positive proof, but must be arrived at inferentially. The 
plaintiff could prove that he had the instrument, and that after 
diligent search he had been unable to find it, but as to proving 
the manner of the loss, in most cases it would be impracticable, 
and the law does not require impossibilities. Without at- 
tempting to lay down any general rule applicable to all cases, 
it is sufficient to remark in this case, that as the complainant 
charges in his bill, that he deposited the deed in the office of 
the clerk of the County Court for Mobile county for registra- 
tration, he should have proved, that search had been made for 
it at least in that office, for aside from all proof on the subject 
we must presume it is still in the office where, according to 
his recollection, he left it. Jackson, ea dem. Schuyler v. Rus- 
sell, 4 Wend. 543; 6 Verm. Rep. 399; 5 Binney, 270. See 
also the cases collated in 3 Phil. Ev. (C. & H. notes) 1223, et 
seq. n. 867. In order to prove the loss, the complainant should 
show that he has used ordinary diligence to procure the in- 
strument by a search where it would be likely to be found. 
Let us now turn to the proof in respect to the existence and 
contents of said deed, and see whether the allegations of the 
bill are sustained. 

F. L. Owen, the brother of the deceased, states that while 
said George W. Owen was Collecter of the Port of Mobile, 
witness was his deputy, and saw said complainant and Paul 
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have an interview, but he was engaged and at some little dis. 
tance from them, so that he cannot speak satisfactorily as to 
what was said. That after Paul left, the deceased told witness 
he had sold him some lots, and had received from him a cash 
payment, which he then held in his hand, being a roll of bank 
paper; that his said brother’s books and papers, had been burn- 
ed in 1838, or, he has no doubt a full history of the transac- 
tion could have been obtained from them. He also proves 
the note which Paul executed for the payment of the lots, to 
be in the hand writing of George W. Owen. 

Jesse Carter proves, that while Primrose held possession of 
the lots, he hired carts and purchased dirt from the said George 
W. Owen to fill up the lots. William D. Primrose understood 
both from Paul and George W. Owen, that payment had been 
made in full, for the purchase, but is unable to designate the 
lots. He also was informed by said Owen that he had made 
a deed for some lots to Paul, but the character of the deed, or 
the description of the lots he is unable to give, nor does he 
know that the widow ever signed the deed or relinquished 
dower—believes Owen put Paul in possession ; frequently saw 
said Owen present when the lots were being improved by 
Primrose, and never heard him claim title to the same. John 
G. Aiken proves that Owen informed him, that Paul had paid 
him $7000 for the lots, and witness had the information from 
the same source, that Paul derived title from Owen. Abner 
S. Lipscomb proves, that Owen was a large purchaser of town 
lots in Mobile, at a sale made by the Orange Grove Company. 
He remembers that complainant purchased a lot of ground 
from George W. Owen, in the year 1836, and paid down 
half the purchase money and gave his note for the remainder 
at three or six months. That Owen afterwards told the wit- 
ness, that he had received the whole of the purchase money, 
and that Paul had discounted his own note. He also states 
as follows, “I believe that I saw titles pass at the same time 
of the purchase—a fee simple title with the usual warranties. 
I afterwards saw Paul in possession of the lots.” Witness 
recollects the payment the more distinctly from the fact, that 
Owen afterwards frequently remarked to him, he felt under 
obligations to him for procuring him so punctual a purchaser. 

This is all the testimony which is material in the cause, and 
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it is too clear to admit of doubt, that it fails to prove the loss 
of the instrument. Neither is it very satisfactory to show the 
legal effect of the instrument, as to the character of the war- 
ranties. We think however, the chancellor under the proof, 
was justified in the conclusion, that there did exist a deed 
with covenant of warranty as to the title, and this is as far as 
his decree establishes the warranty against the heirs and legal 
representatives. But there is no proof that any search was 
ever made for the deed which is avered to have been lost, and 
consequently no proof of the loss. The decree for this reason, 
were there no other, cannot be sustained. 

4, But there is another and more palpable objection to it, so 
far as the widow is concerned. The effect of the decree is to 
bar her right to dower in the land, or any interest in it, where- 
as there is no proof whatever that she ever, in any manner, re- 
linquished her right to dower, or ever signed the deed which 
the decree says shall be as operative and effectual as if Paul 
still had the same. This was manifestly an error. In order 
to bar the widow of her claim for dower, she must have relin- 
quished it in some mode which the law recognises and will 
enforce. That the wife was examined touching her execution 
of the deed, separate and apart from her husband, and ac- 
knowledged it, as the bill charges, “according to law,” is, al- 
though a loose mode of pleading not to be encouraged, in our 
opinion sufficient to let in proof of the manner of the acknowl- 
edgment and examination, no demurrer having been inter- 
posed in the court below; but there is a total absence of proof 
on the subject, and it is perfectly clear that Mrs. Owen’s rights 
could not properly be affected in any way by the proceeding. 

According to the allegations of the bill, the deed and ac- 
knowledgment in this case were made before the passage of 
the act of 1839, authorising femes covert to bar their right of 
dower by joining with their husbands in the execution of con- 
veyances, in the presence of two or more credible witnesses, 
or upon acknowledging the same before some person author- 
ised by law to take the acknowledgment of deeds. The cer- 
tificate of acknowledgment must then conform to the law as it 
previously existed, and must have been made upon a private 
examination, separate and apart from her husband. Clay’s Dig. 
155, § 27. The substantial requirements of this statute must 
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be complied with. Agricultural Bank of Miss. et al. v. Rice 
et al, 4 How. (U. 8.) Rep. 225, 236. Neither the certificate 
nor deed, if any exist, is before us. We do not, therefore, de. 
sire to go without the case made by the pleadings, to express 
any opinion in advance, as to their legal effect. We would, 
however, observe, that the decision of the Supreme Court of 
the United States upon the Mississippi statute, which is simi- 
lar to our own, is, we think, a correct exposition of the law 
upon this point. See also Connell v. Connell, 6 Ohio Rep. 
358; Brown v. Farran, 3 Ohio Rep. 140; Meddock v. Wil. 
liams, 12 ib. 377; 7 ib. 195. 

The bill shows that a deed, such as the parties agreed upon, 
was executed by Owen, and delivered to the complainant; 
jurisdiction cannot be therefore entertained of it, upon the 
ground of specific performance. The conwact, according to 
the plaintiff’s own showing, has already been specifically ex- 
ecuted, and the aid of the court is invoked to supply the loss 
of the evidence of that execution. The complainant under 
this bill cannot have relief predicated upon the ground that no 
such deed was made. The proof which entitles the complain- 
ant to relief must be such proof as is consistent with and sus- 
tains the allegations of the bill. 

Decree reversed, and remanded. 


GODBOLD er at. vs. MEGGISON, Apw»’r. 


1. An entry of record, in a suit commenced in the name of T. S., that 
it was represented to the court that G. D. M. was the administrator 
of T. S., with a prayer that G. D. M. be made a party plaintiff, is suf 
ficient to authorise the appellate court to infer the death of T. 8., and 
that the action of the court was based on sufficient evidence of that 
fact. , 
Where a bond, or note, given to one as guardian, is sued on in his 
name, and he dies, *he suit should be revived in the name of his ad- 
ministrator, and not in that of the minor, or guardian subsequently ap- 
pointed. 
3. Where service of the writ has been accepted, and omitted to be 
proved, it may be proved and entered at a subsequent term; and where 
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, the record disclosed an order “ that proof of the acceptance of the writ 
. be now entered as of the last term,” this court will intend that the 
proof was made. 


| Error to the Circuit Court of Baldwin. Tried before the 
Hon. John Bragg. 


The facts in this case appear in the opinion of the court. 


K. B. Sewa tt, for plaintiffs in error: 

1. The death of Thomas Sanders, the original plaintiff, is 
not in any manner shown upon the record. Meggison was, 
therefore, improperly made a party in his stead. Curry & Co. 
v. Paine, adm’r, 3 Ala. 154; Hughes v. Ringstaff, 11 do. 566 ; 
1 Saund. Pl. & Ev. 402; ‘Thompson v. Donaldson, 3 Esp. 63; 
Try v. Hard, 8 Pick. 529. 

2. If the death of Sanders did appear, his successor as guar- 
dian, and not his administrator, should have carried on the 
suit. Harbin v. Levi, 6 Ala. 402, 403. 

3, The suit was improperly brought in the name of Sanders, 
guardian ; it should have been in the name of his wards, by 
their guardian. Sutherland v. Goff, 5 Por. 508; Caskadden 
v. McGlice, 7 Watts & S. 140. 

4, There was no proof of the acceptance of service by Eth- 


eridge; leave to make proof is not sufficient. Moore v. Horn 
et al, 5 Ala. 235; Welch v. Walker, 4 Por. 120. 


C. W. Rapier, contra: 


1, The record sufficiently shows, that at the fall term 1847, 
the death of the plaintiff was suggested, and Meggison, his 
administrator, made a party. 

2. The administrator of the estate of Sanders was properly 
made a party plaintiff. Sanders was the real plaintiff in the 
action, and the right of action was in him, as appears from an 
inspection of the note sued on. It must be intended, from the 
word bearer used in the note, that the amount was payable to 
Sanders in his individual right. Clay’s Dig. 313, § 1; 6 Ala. 
399; 15 Wend. 345; 9 do. 425; 5 Ala. 202. 

3. It was not error to allow, at a subsequent term after judg- 
ment, an entry, zune pro tunc, of proof of the acceptance of 
service of the writ by one of the defendants. See 5 Ala. 234. 
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DARGAN, J.—This suit was commenced by Thomas 
Sanders, on a promissory note, given by the defendants to him, 
by which they promised, twelve months after date, to pay to 
Thomas Sanders, guardian of the minor heirs of David Mo. 
niac, deceased, or bearer, four hundred and fifty dollars. A 
declaration was filed against all the defendants, in the name 
of Sanders, at the fall term 1846. At the fall term 1847, the 
following entry was made: This day came the plaintiff; and 
represented to the court that George D. Meggison is the ad- 
ministrator of Thomas Sanders, deceased, and prays the court 
to make said Meggison, administrator as aforesaid, a party 
plaintiff to this suit; and the defendants failing to file their 
plea within the time prescribed by the rules of this court, it is 
considered that the plaintiff recover, &c. 

The first assignment of error is, that Meggison was impro- 
perly made a party, as the death of Sanders does not appear 
of record. It must be admitted, that the entry is very informal ; 
but we think it sufficiently indicates the death of Sanders. The 
question is not, what shall be sufficient evidence to establish 
the death of a party to the suit; but it is, whether the record 
shows the death of Sanders, the original plaintiff. The lan- 
guage is, that George D. Meggison is the administrator of 
‘Thomas Sanders, deceased. From this we are bound to infer 
his death, and that the action of the court was based on sufli- 
cient evidence of that fact. 

2. The second assignment of errors denies the right of the 
administrator to prosecute the suit, and it is insisted that the 
note shows on its face that it was the property of the minor 
heirs of David Moniac, deceased, and therefore their guardian, 
appointed after the death of Sanders, should have continued 
the suit in his own name. The rule of pleading is, that the 
suit must be brought in the name of him in whom is vested 
the legal title. Here the promise was to Thomas Sanders, 
and not to the minor heirs of David Moniac. For a breach 
of this promise, Sanders had the right to sue, and this right 
survived to his administrator. It is true, that if a note is given 
to an administrator, which is assets of the estate, if he is 
removed from office, and afterwards sues on the note, the de- 
fendant may plead this in bar of the suit. Harbin v. Levi, 6 
Ala. 402; Dunham v. Grant, 12 Ala. 105. But even in the 
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case of an administrator suing on a note, given to him as such, 
it must be made to appear that the note belongs to, or is assets 
of the estate, and that the administrator is removed. But if 
the contract was made with the administrator, he is not com- 
pelled to sue in his representative character for a breach of it ; 
but he may declare in his own right, and if it appears that the 
contract was made with him as administrator, this will be re- 
garded but as descriptio persone—Harbin v. Levi, 6 Ala. 401; 
6 East. 405; Chitty’s Pl. 14;—and he will be permitted, in his 
own name, to recover, notwithstanding he may be described 
in the contract as administrator, unless the defendant, in his 
defence, shows that the debt or cause of action belongs to the 
estate, and that the plaintiff is not the administrator, Assimi- 
lating, then, the note sued on to a note given to one as admin- 
istrator, we would hold that there was no error, for there was 
no proof to show that the note did not belong to Sanders, save 
that he is described in the note as guardian of the heirs of Mo- 
niac; and this would be considered as descriptio persone 
merely. We, however, are of the opinion, that a note or bond 
given to one as guardian, is correctly sued on in his name, 
and if he be dead, the suit should be in the name of his ad- 
ministrator ; and that the legal right of action is neither in the 
minor nor in the guardian subsequently appointed. The pro- 
mise is made to the guardian, and he alone is authorised to 
sue for a breach. Walker v. Walker, 3 Pennsyl. 21; Pond v. 
Curtis, 7 Wend. 45; 4 Scam. 325. 

3. The writ was not executed by the sheriff on Etheridge, 
one of the defendants; but on the back of it is written service 
accepted, and signed by Etheridge. The record shows, that 
ata term subsequent to the rendition of the judgment, an 
entry was made as follows: This day came the plaintiff, and 
moves the court that an order nunc pro tunc, as of the last term 
of this court, be now entered, that Etheridge did accept ser- 
vice of a branch writ in this cause, and that the plaintiff be 
permitted, as of the last term, to prove the acceptance of ser- 
vice: It is therefore ordered by the court, that proof of the 
acceptance of service be now entered, as of the last term. It 
is not denied, but that the plaintiff, if he has neglected to prove 
the acceptance of the writ before judgment is rendered, may, 
even at a subsequent term, show to the court below that ser- 
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vice was accepted, and have that fact entered of record, and 
thereby avoid a reversal of the judgment. Moore v. Horn & 
Bouldin, 5 Ala. 234. But it is contended, that the entry 
merely shows that permission was given to make such proof, 
and not that proof was made. We think a reasonable and fair 
construction of the order is that the proof was made. The 
language of the entry is: “It is therefore ordered, that proof 
of the acceptance of the writ be now entered, as of the last 
term.” The evidence of the acceptance of service need not 
be entered of record, but it need only appear that proof was 
made that the service was accepted; and this, we think, is the 
intendment we should place on this order. 


Let the judgment be affirmed. 


Se ee eeeeeeeeeeeeeS5coeeeeseeee 


CAMPBELL vs. THE STATE. 


1. A judgment upon an indictment fora nuisance, “that the nuisance 
be abated forthwith, at the costs of the defendant, and the sheriff is 
charged with the execution of this order,” is in effect a command to 
the sheriff to abate the nuisance, and to that extent erroneous, but 
will be amended in the appellate court, so as to command the defend- 
ant to abate the same, if it has not been already done. 


Error to the Criminal Court of Mobile. Before the Hon. 
John E. Jones, Judge. 


Tus was an indictment against plaintiff in error for a nui- 
sance in erecting and continuing a number of large posts in 
the Mobile river, so as to obstruct the navigation thereof. A 
verdict of guilty was returned by the jury, and thereupon a 
judgment was rendered, which is sufficiently set out in the 
opinion of the court for a full understanding of the question 
involved. The judgment of the court is now assigned as er- 
ror. 


G. N. Srewarrt, for plaintiff: 
1. The error relied on is, that the court gave judgment that 
the sheriff should abate the nuisance charged in the indictment, 
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and in the indictment it is not specified particularly where the 
nuisance was—it is described only in general terms. The 
indictment is in conformity with the usual forms, and the court 
does not by its sentence or judgment direct the sheriff to abate. 
The party is bound to abate the nuisance himself at his peril, 
and if he do not, he may be indicted again till it is done. 
Russell on Crimes says, (top page 309, side page 335,) “the 
object of the indictment is to remove the obstruction. The 
judgment is a fine, and an order on the defendant at his own 
costs to remove the ‘nuisance” and cites, 2 Strange, 686; 1 
Hawk. Pl. of Crown ec. 75, § 15. 

2. It is further laid down that to warrant a judgment to 
abate the nuisance, it must be avered to be continuing. Same 
page in Russell. And that if the court is satisfied that the 
nuisance is effectually abated before judgment is prayed on 
the indictment, judgment to abate will not be given. Also it 
is said if the nuisance is for any erection which is carried 
too far, as a house built too high, the judgment or order on 
defendant to abate is only for the excess. 

3. The rule of law must be general, it may often be a case 
where a mere omission to do the offensive act is required. 
How could the sheriff reach that. See 2 Strange, 684, 688. 
It would be a troublesome practice to adopt a different rule 
foreach special case, the practice would be confused. 1 Haw. 
Pl. of Crown, 695, § 15. The judgment is that the offender 
be commanded to abate. ‘The forms of those indictments do 
not undertake specially to describe the nuisance, so that judg- 
ment cannot be given that the sheriff abate. 3 Chitty’s Crim. 
Law, 635-638. Even a second civil action may be brought 
for continuing a nuisance. 1 Lord Raymond, 370. 


ArrorNey GENERAL, contra: 


1. The principle laid down in Viner’s Abr. seems to favor 
the judgment of the court, to wit: “If a nuisance had been 
levied in the time of the defendant, it shall be ousted by the 
sheriff by judgment of the court.” Viner’s Abr. 16, p. 46. 

2. Any one may abate a nuisance. 1 Russ. 272, top page, 
and it could make no difference to the defendant below, who 
performed that task, so far as defendant was concerned, it was 
all the same to him, whether done by the sheriff or any one 
15 
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else. And so the court ordering the sheriff to abate it, work- 
ed no injury to defendant, even if the court had no authority 
to make that order, for a judgment will not be reversed for an 
error that works no injury to the party against whom it is 
commitred. Lindsay & Adkinson v. State, 15 Ala. 

3. The removal of the nuisance is the main object of the in- 
dictment, and the court will adapt the judgment to the nature 
of the case. 1 Russ. 273, top page. 

4, So much, supposing that it is the judgment of the court 
that the sheriff shall abate the nuisance. , It may be doubted 
whether or not that is the judgment of the court. ‘The words 
in the judgment entry that “the sheriff be charged with the exe- 
cution of this order” does not command the sheriff to abate it, 
and really forms no part of the judgment. 


COLLIER, C. J—The indictment charges that the nui- 
sance for the erection of which the defendant was convicted 


is continuing, and the only question raised is, whether the 


judgment prescribing the manner of its abatement is legal. 
After the recovery of the fine assessed by the verdict, the judg- 
ment proceeds thus, “and it is further ordered by the court, 
that the nuisance be abated forthwith at the costs of the defen- 
dant, and the sheriff is charged with the execution of this or- 
der.” This is certainly a judicial sentence, and in effect, is 
precisely the same as if the sheriff had been commanded in 
totidem verbis to abate the nuisance, and the defendant been 
charged with the cost of abatement. | 
All common nuisances are punishable by fine and impris- 
onment, and as its removal is usually the chief end of the in- 
dictment where it is stated to be continuing, and does in fact 
exist at the time of the judgment, the defendant may be com- 
manded by the judgment to remove it at his own costs. Only 
so much of the thing as causes the nuisance ought to be re- 
moved, In Rex v. Stead, 8 T. Rep. 142, Lord Kenyon said, 
“when a defendant is indicted for an existing nuisance, it is 
usual to state the nuisance and its continuance down to the 
time of taking the inquisition; it was so stated in Rex v. Pap- 
pineau, et ad hune existit, and in such cases, the judgment should 
be that the nuisance be abated. But in this case it does not 
appear in the indictment that the nuisance was then in exis- 
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tence, and it would be absurd to give judgment to abate a 
supposed nuisance which does not exist. If, however, the 
nuisance still continue, the defendant may be again indicted 
for continuing it.” See also Rex v. The Justices of Yorkshire, 
7 T. Rep. 468; 1 Russ. on Crimes, 305-306. If the court are 
satisfied that the nuisance for which the defendant is indicted 
is effectually abated before judgment is prayed upon the in- 
dictment, it will not in its discretion give judgment to abate 
it, 3 Chit. Crim. Law 3d Am. edit. 607 (a) note; 7 Bacon’s 
Abr. 234, (Bouv. edit.) In Barnet v. Ihrie, 1 Rawle Rep. 44, 
it was supposed that a distringas was the proper writ to com- 
pel the defendant himself to abate the nuisance. If the nui- 
sance for which the party was convicted still continues, the 
continuance will form a distinct offence, for which he may be 
again indicted. ‘The People v. Comstock, 8 Wend. Rep. 549; 
The King v. Reynells, 6 East. Rep. 315; 1 Chit. Criminal 
Law, 657, 3d Am. edit. If the citations we have noted, cor- 
rectly indicate the form of the judgment upon a verdict of 
guilty for a continuing public nuisance, there can be no ques- 
tion that so much of the judgment as orders the abatement of 
the nuisance in the present case at the defendants costs, is ir- 
regular and unauthorised. Whether injury has or could re- 
sult from this departure from the law, we have no means of 
determining, and in a criminal prosecution we incline to think 
that it would not be proper to institute such an inquiry. In 
such cases we should suppose the accused has the right to in- 
sist upon a compliance with the law, and cannot be compelled 
to acquiesce in an illegal judgment because it is not more 
prejudicial to him than it would have been if it had been reg- 
ular. 

There is certainly much force in the arguments of the coun- 
sel for the plaintiff in error, that the sheriff cannot know what 
part of the erection complained of, is a nuisance, or whether 
so much of it has not been removed by the defendant himself 
as is indictable. 'To this we may add that the defendant has 
the right to select the mode of abatement and the persons by 
whom it shall be executed with a view to economy, and thus 
save as far as may be, the costs incident to such a service by 
an executive officer of the law. 

We have no discretion which authorises us to sustain the 
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judgment of the Criminal Court. It is therefore reversed as 
respects the order to the sheriff to abate the nuisance, and will 
be here rendered commanding the defendant to abate the same, 
if it has not already been done. 








—e~e ean ee _—ee_s eee” 


Dor ex Dem. SHELTON vs. CARROL Er ats. 


1. The widow is entitled under the statute (Clay’s Dig. 173, § 7) to re- 
tain possession of the dwelling-house in which her husband most usu- 
ally dwelt next before his death, free from molestation and rent, until 
dower is assigned her, and may successfully defend an action of eject- 
ment instituted against her by the alienee of the husband. 

2. Where the widow is in possession cf the dwelling-house in which her 
husband most usually dwelt next before his death, it is not her duty, 
but the duty of him who is entitled to the fee, to become the actor in 
procuring the assignment of her dower. 

3. The marriage of the widow does not work a forfeiture of her right 
to retain possession of the dwelling-house in which her husband most 
usually dwelt next before his death, until dower is assigned her. 

4. An alienee of a deceased husband may resort to a Court of Equity to 
have dower in the premises allotted to the widow. 

5. The gratuitous payment of rent by one in possession of real estate 
does not estop him from showing the true character in which he holds 
the premises. 


Error to the Circuit Court of Mobile. Tried before the 
Hon. John Bragg, Circuit Judge. 


The facts of this case are fully stated in the opinion of the 
court. 


C. W. Rapier, for plaintiffs in error: 

1. It is well established by authority, that a mere dower in- 
terest in land, unconnected with or unsupported by the privi- 
lege of quarantine, is no defence to an action of ejectment— 
See 4 Kent’s Com. 61; Jackson v. O’Donaghy, 7 Johns. 247; 
“Moore v, Gilliam, 5 Munf. 346; Chapman v. Armistead, 4 
Munf. 382; Jackson v. Van, 17 Johns. 167; Sigler v. Van 
Ripel, 10 Wend. 414; 9 Mass. 13. 
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2. Under the English law, the widow’s quarantine was a 
privilege restricted to the possession of the capital mansion of 
her deceased husband, and in the duration of its enjoyment 
limited to forty days. Under our statute, the privilege is of 
the same character, but enlarged. Here the widow may retain 
possession for an indefinite period of time, until dower shall 
be assigned her. (Clay’s Dig. 173, § 7.) But under the En- 
glish law, if the widow married within the forty days, her pri- 
vilege ceased. The language of the act in magna charta, vi- 
dua maneat, was construed to imply the condition of widow- 
hood as essential to the feme’s right of quarantine. See Ba- 
con’s Abr. 2d vol. 361; Thomas’ Coke, 1st vol. 674; Law Lib. 
vol. 32, 234; 1 Lomax,91. The rule for such a construction 
equally applies to our statute. The statute of Virginia on this 
subject is very like the statute of Alabama, and the statute of 
that State is construed to imply equally with the English law 
the continuance of the state of widowhood as essential to the 
feme’s right. See Lomax, vol. 1, 91. 

3. By the acknowledgment of a tenancy on the part of the 
defendants, and the payment of rent, the privilege of quaran- 
tine was waived. ‘The privilege, if not terminated by the 
event of marriage, was in the nature of a chattel interest, and 
fell under the control of the husband. The husband could 
have removed his wife to another residence, and that would 
have put an end to the quarantine ; for under the English law, 
if the widow left the capital mansion of her deceased husband, 
that destroyed her privilege. See Law Lib. vol. 32, 234.— 
The privilege being of such character, the husband, or hus- 
band and wife, could waive it, and the payment of rent was 
an expression of waiver. 

4, The statute contemplates that the widow shall apply 
within a reasonable time for the assignment of her dower; 
otherwise, she being the proper person to apply for her dower, 
she could at will, in every instance, remain for life in the pos- 
session of the capital mansion of her deceased husband. ‘The 
statute could not have contemplated that she might have at 
her option such an estate. And such seems to have been the 

view taken of a like statute in Tennessee. See Holman’s Dig. 
238, and the case referred ta, 
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K. B. Sewa.1, contra: 

1. A widow has a right to the possession of the last resi- 
dence of her deceased husband till dower is assigned her, and 
such possession is a bar to an action of ejectment. Clay’s D, 
173, § 7; 4 Kent’s Com. 62; Doe vy. Dodd, 1 Hals. 367; Inge 
v. Murphy, 14 Ala. 289, and cases therein cited; Robinson y. 
Miller, 1 B. Monroe, 88; Grimes v. Wilson, 4 Blackf. 332; 
Singleton’s Heirs v. Singleton’s Exr’s, 5 Dana, 92. 

2. The widow’s marriage does not defeat or abridge her 
rights; she claims under the statute, and not by common law, 
See cases above cited, and Coulter v. Holland, 2 Harv. Rep. 
330, 334, There is no exception or restriction in the act, and 
it cannot be assumed that the Legislature intended that the 
right should be confined to the state of widowhood. ‘The ar- 
gument, from the force of the term vidua, ea vi termini, if car- 
ried out, would wholly deprive the widow of any right to 
dower. And the other ground assumed as the reason for the 
forfeiture applies equally to a departure from the house as to 
the marriage. Now, a departure from the last residence has 
been held not to forfeit the widow’s right. Inge v. Murphy, 
14 Ala. 289. 

3. The assignment of dower ought to be made by the heir, 
or the person entitled to the freehold. 2 Crabb’s Real Pr. 92, 
§ 1141; ib. p. 99, § 1159; 4 Kent, 62, 63; Stevens’ Heirs v. 
Stevens, 3 Dana, 372. ‘The act giving the widow a summary 
remedy for the assignment of dower was for her benefit, and 
does not impair the right of the heir or purchaser to assign 
cower at common law. This was held in Virginia, where a 
similar statute prevails. Moore & Wife v. Waller et al, 2 Rand. 
421. 

4, That a purchaser claiming under a deceased husband 
may go into equity for assignment of dower, is shown by the 
case of Wiseley v. Findleay et al., 3 Rand, 371. 

5. The second husband’s paying rent had no effect on his 
wife’s rights; if he had conveyed to Shelton, it would not de- 
feat her rights. Smith v. White, 1 B. Mon. 20, 


CHILTON, J.—This was an action of ejectment, brought 
by the plaintiff in error against the defendant, Carrol, as ten- 
ant in possession of certain land described in the pleadings— 
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Upon the trial in the court below, a bill of exceptions was 
sealed by the presiding judge, from which it appears that J. 
C. Synott and his wife were admitted to defend, and they en- 
tered into the usual consent rule as tenants in possession. The 
plaintiff having made out a title to the premises as the alienee 
of one James Hansford, the land having been sold under a 
mortgage made by said Hansford, it was proved that after the 
plaintiff acquired the title to the premises, said Hansford, who 
continued to occupy them, paid him rent for the same up to 
the time of his death, which happened in the autumn of 1843 ; 
that some time after said Hansford’s death, his widow, who 
still remained in thé possession of the land, intermarried with 
Synott, who also went into possession in right of his wife ; 
and that said Synott, after the marriage, agreed to pay rent to 
the plaintiff at the rate of eight dollars per month, and did pay 
that sum for two or three months, but afterwards refused to 
pay the same. It was also made to appear that the defendant, 
Eliza Synott, late the widow of said James Hansford, was the 
lawful wife of said Hansford while he was seized of said land, 
and so continued up to the time of his death; that he left no 
children ; that said widow married the present defendant in 
1844. She had never released her right of dower in the pre- 
mises, whieh included the mansion house, &c. where her said 
late husband dwelt next before his death. 

The Circuit Judge instructed the jury, that “the widow was 
entitled to dower in the lands of which her husband died 
seized and possessed, and that if they believed she was in the 
possession of the dwelling house in which her husband most 
usually dwelt next before his death, that she was entitled to 
retain possession thereof, and of the whole lot on which it 
stood, free from molestation or rent, until dower was assigned 
her; and that if there was no evidence that she had relin- 
quished her right of dower in the premises, and was rightfully 
in possession, the plaintiff could not recover in this action.— 
To this charge the plaintiff excepted, and now assigns the 
same in this court for error. 

The statute under which the defendants hold, is in these 
words: “It shall be lawful for the widow to retain the full pos- 
session of the dwelling house in which her husband most usu- 
ily dwelt, next before his death, together with the out houses, 
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offices or improvements, and plantation thereunto belonging, 
free from molestation and rent, until she shall have her dower 
assigned her.” Clay’s Dig. 173, § 7. It is insisted by the 
counsel for the plaintiff, that this statute does not confer upon 
the widow such an interest as will enable her to defend against 
an ejectment brought by the husband’s alienee. This con- 
struction cannot be supported. ‘The object of the statute was 
to protect the widow in the enjoyment of the homestead and 
the rents and profits accruing therefrom, until her dower was 
assigned, and to make it incumbent on those entitled to the 
fee, whether they be the heirs at law or purchasers, if they de- 
sired to obtain possession of the portion to which they were 
entitled in the real estate, to become themselves the actors to 
have the widow’s dower assigned her. If they remain inac- 
tive and acquiesce in her possession, she is not subject to the 
payment of rent, nor to molestation. Until her dower is as- 
signed, she holds the premises for an indefinite period, and 
may rent them out and appropriate the proceeds to her own 
use. Such has been the construction of this statute by this 
court, (see Murphy v. Inge, 14 Ala. Rep. 289,) and of other 
States having a similar statute. See the cases on the brief of 
the defendant’s counsel; also Graham v. Graham, 6 Monroe; 
062; Chaplin v. Simons’ Heirs,7 ib. 338; White v. Clarke, ib. 640. 
It is, however, further contended, that if the widow were 
entitled thus to hold, she has forfeited this right by her subse- 
quent marriage. In respect to the widow’s quarantine, as the 
same was secured by the old law, this was doubtless true. It 
is said that before the conquest the widow had the right to re- 
main in her husband’s home a whole year after his death, 
within which time her dower was to be assigned her; but if 
she married before the year was out, she forfeited not only 
her dower, but whatever her husband had left her. But 
the privilege of quarantine, which permitted her to remain 
forty days in the husband’s messuage or mansion-house, and 
which was confirmed by magna charta, ceased upon her mar- 
riage within forty days. The reason assigned is that the 
widow is then otherwise provided for, and her sorrowful con- 
dition, which exempts her from expedients to obtain, during 
that period, a maintenance, is supposed to be at anend. Ba- 
con’s Abr. title Dower & Jointure, B, 1, of Quarantine; Co. 
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Litt. 32, b. But the rigor of these ancient rules has given 
place to a more humane and enlightened policy, and however 
just may have been the construction of the English courts of 
the term “vidua maneat,’ employed in magna charta, restrict- 
ing the privilege of quarantine to the condition of widowhood, 
we have not the remotest idea that the Legislature of this State 
ever contemplated the forfeiture of her right by a subsequent 
marriage. We have been unable to find any express adjudi- 
cation upon this point by any of the courts of our sister States; 
but the cases are numerous where the husband has shared 
with his wife this humane provision of the law, and the fact 
of so general an acquiescence in her right is persuasive at 
least to show that her subsequent marriage does not work a 
forfeiture. It is but a statutory substitute for dower until it is 
assigned her, and if the subsequent marriage should work a 
forfeiture of the one, for the same reason the other should be 
forfeited also. No one, however, would contend that dower 
proper would be forfeited for such cause. Singleton’s Heirs 
v. Singleton’s Ex’rs, 5 Dana’s Rep. 87, and 3d J. J. Marshall 
48, affirm the doctrine above laid down of the widow’s right 
to hold the premises rent free, until the assignment of dower. 
The construction of the statute contended for by the counsel 
for the plaintiff in error, would be in restraint of marriage, 
which the law ordinarily favors, and we do not feel authorised 
to adopt it, but the reverse, as consistent with public policy.— 
It is further agued, that the husband’s vendee cannot proceed 
to have dower assigned to the wife, and therefore she must 
petition for it in a reasonable time, or be subject to ejectment. 
The argument cannot be supported. We think it very clear, 
_the alienee of the husband may resort to a Court of Chancery 
to have the widow’s dower assigned her, so that he may be 
let into possession of the remainder of the land. If he take 
the whole of the profits, he is in equity considered a trustee as 
to the widow’s share. 8 Gill & Johns. 50; 3 Rand. 371. 

As to the payment of rent by the defendant, Synott, to the 
lessor of the plaintiff, it is shown that such payment was merely 
gratuitous, and was doubtless made under a mistaken view of 
his rights. The relation of landlord and tenant did not in fact 
exist by any valid contract; Synott having the right with his 
wife to occupy the premises until dower was assigned to the 
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Mims & Mims v. Sturdevant. 

' — 
wife, the gratuitous ‘payment of rent could not estop him from an en 
showing the true character in which he held the premises. He 1N. 
entered under no lease, but held in right of his wife, and al. John 
though the payment of rent raised the presumption of a lease, Nult 
it was but a presumption, and therefore liable to be rebutted. 2, 

We are unable to discover any error in the record, and the Parc 
judgment of the Circuit Court must be aflirmed. accc 
evid 
ee ee pos 
duc 
in t 
MIMS & MIMS vs. STURDEVANT. ws 
i. A father executes to his daughter, a married woman, a deed of gift for Al 
a slave, which does not create a separate estate in the wife, but vests ‘ 
the property absolutely in the husband: The husband, an illiterate the 
man, believing that his marital rights are excluded, after the slave has sO 
remained in his possession some two or three months, refuses to let th 
it remain longer; whereupon the wife sends the slave and deed to her 
father, informing him of the facts and requesting him to do the best he - 
can for her: The father receives possession of both, saying that he r 
would put the slave to work and account to his daughter for it, but in 
died in possession of the slave more than six years thereafter, with- W 
out a further recognition of the title created by the deed. Held— 1] 
I. That a charge, which assumes that the after possession of the father ‘ 
was in subordination to the title created by the deed, is erroneous, as 
withdrawing from the jury the consideration of the quo animo the ; 
possession was held. 
II. That there was no error in refusing to charge that the return of 


the slave and deed to the father was a revocation of the gift. 


Error to the Circuit Court of Monroe. ‘Tried before the 
Hon. John Bragg. 


Tue facts are stated in the opinion of the court. 


Buovnt, for the plaintiff: 

1. The plaintiff below showed no title to the slave for whose 
services hire is claimed. A deed of gift is a contract which, 
like all other contracts, may be rescinded by the consent of 
the parties thereto. The testimony shows a recission of the 
gift on the part of Sturdevant and wife, by returning the deed 
and negroes to the testator, (Britton Mims,) by whom they were 
received. This acceptance of the deed and slaves amounted to 
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an entire revocation of the original gift. ‘Thompson v. Ward, 
1 N. Hamp. 9; 4 Am. Com. Law, 274; Jackson v. Chase, 2 
Johns. Rep. 84; Mason v. Grant, 21 Maine Rep. 160; Mc- 
Nulty v. Cooper, 3 Gill. & Johns. 219. 

2. The evidence of the ownership of the slave was the deed. 
Parol evidence could not be received of its contents without 
accounting for the absence of the original. There was no 
evidence that it was lost or destroyed. If shown to be in the 
possession of plaintiff in error, upon notice and refusal to pro- 
duce it, secondary evidence would have been admissible. If 
in the possession of a third party a subpcenea duces tecum, 
would compel its production. Smith v. Armistead’s ex’rs, 7 
Ala. Rep. 698. 

3. The expression of the testator to the witness (Brown,) 
that “he would put the negro to work and account to Peggy 
something for it,’ was a mere gratuitous promise to do some- 
thing for his daughter without consideration, and for which 
no action would lie. Hatchell v. Odom, 2 Dev. & Batt. 302. 
There is evidence showing that the slaves always remained 
in the possession of the testator until his death, after they 
were surrendered by the plaintiff. They therefore had neither 
the title, possession or right of possession. The declaration 
of the testator vested no titlke—was made to a stranger—did 
not relate to the slaves, and the “ something” was a mere inten- 
tion of compensation in some other way, for which no action 
would lie. 

4. It is immaterial what were the terms of the deed, its re- 
cission or cancellation being shown. The defendants in error 
having once had the deed in their possession, are charged with 
a knowledge of their rights under it. A grantee is supposed 
to be conizant of the facts stated in his own instrument of 
title. Hudson v. Warner, 2 Harris & Gill, 415; Hale’s adm’r 
v. Creswell, 12 Gill & Johns. 49, 50. 


Cooper, contra. 


DARGAN, J.—The defendant in error sued the plaintiffs 
in error, to recover hire for a slave that had performed labor 
whilst in their possession. The evidence showed that the 
slave belonged to the father of Mrs. Sturdevant, the plaintiff’s 
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wife, who in December 1837, executed a deed of gift for the 
slave to his daughter, and delivered the deed and the negro to 
her. The negro remained some two or three months in the 
possession of the plaintiff, but believing that by the terms of 
the gift, he, the husband, had no right to the slave, he objected 
to her remaining longer on his premises, whereupon his wife 
sent the negro back to her father, and also the deed of gift, ac- 
companied with a note informing him that her husband was 
unwilling that the slave should remain on his premises as she 
was not his property, and requesting him to do the best he 
could for her. On the return of the negro, the father of plain- 
tiff’s wife became excited, and threw down the deed and note, 
but said he would put the negro to work and account to his 
daughter something for it. The slave remained in the poss- 
ession of the father from the time of its return in 1838, until 
his death in July 1845, and afterwards came to the possession 
of the plaintiff in error, but in what manner is not shown by 
the record. ‘The cause however, has been argued as if they 
obtained the possession as the administrators of the donor, 
and we will therefore presume that they took possession of the 
slave in that character. The defendant in error, is an illiter- 
ate man, not able to read writing, and never heard the deed 
read. ‘The deed was not produced, but the witness who de- 
posed to its contents, stated that the deed conveyed the slave 
to the wife of the plaintiff and the heirs of her body. There 
was no proof to show that the father, in his life time, ever paid 
hire for the use of the slave, or recognized afterwards the title 
of his daughter or of the defendant in error, The court charg- 
ed the jury, that whatever might have been the impression of 
the plaintiff in regard to the character of the gift, if in truth it 
was not a settlement upon the wife for her sole and seperate 
use, the husband acquired by the gift such property in the 
slave, as enabled him to recover in this action, notwithstand- 
ing the slave had been sent back to the donor. 

We think the court erred in giving this charge. The ques- 
tion for the jury to determine under this evidence was, what 
was the character of the possession of the father of Mrs. Stur- 
devant after the slave was returned to him with the deed, 
Did he hold the slave for the use of the plaintiff, or did he 
hold the possession afterwads as his own. We admit that the 
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mere ignorance of the plaintiff of the right vested in him by 
the deed would not preclude him from asserting that title af- 
terwards, if in the mean time he has not been divested of it, 
yet as he refused to suffer the slave to remain under his con- 
trol, and his wife sent it and the deed back to her father, who 
retained possession of the slave for more than six years with- 
out ever afterwards recognizing the title created by the deed, 
it cannot be assumed as a legal proposition, that the character 
of the possession of the donor, was in subordination to the title 
created by the deed, or that he held the slave as atrustee. His 
possession may have been adverse to the title of the plaintiff ; 
whether it was or not, depended under this evidence on the 
quo animo with which he held the possession. If the father of 
Mrs. Sturdevant considered the slave during the time he held 
possession, after the slave was returned to him as belonging 
to Mrs. Sturdevant, then his pessession was not hostile nor ad-, 
verse to the title of the plaintiff. If however, he considered 
the slave as his own, and so held possession for more than six 
years, the title of the plaintiff would be defeated by the statute 
of limitations, and whether the possession of the father was 
adverse, or in subordination to the title created by the deed, 
was a fact under the evidence for the jury alone to determine. 
The charge, however, rendered it unnecessary for the jury to 
consider of this fact, but assumed as a legal conclusion, that 
the title of the plaintiff was not affected by this possession. In 
this the court erred. 

We see, however, no other error in the ruling of the court. 
We think the charge that was requested, that the sending back 
the slave and the deed was a revocation of the gift was pro- 
perly refused, for whether the gift was revoked or not, depen- 
ded on the intention of the partias. This was a fact peculiarly 
for the jury under the evidence to determine, and the court 
correctly refused to assume it as a legal conclusion. 

The judgment must be reversed, and the cause remanded. 
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MOORE vs. BARCLAY et at. 


1. G., under a levy made before the expiration of his term of office as 

sheriff, and S. his successor, under subsequent levies of other execu- 
tions, sold the lands of the defendant, of which M. became the pur- 
chaser at the sale made by G., and B. at that made by S. B. paid 
no money on his bid, but received a deed for the lands from S. and 
commenced an action against M. to recover possession: M. and B. 
compromised the suit by B. executing to M. a quit-claim to the land, 
and by M. confessing a judgment to B. for the amount of his bid at the 
sale made by S., with the understanding that this judgment was not 
to be enforced unless S. should be compelled to pay the amount of the 
bid to some creditor whose execution was in the hands of S. at the 
time of the sale, and should call on B. for reimbursement: M. then 
procured an assignment to himself of the only operative judgment and 
execution which could claim the money arising from said sale; and B. 
afterwards settled with S. the amount of the bid, by delivering up to 
him evidences of debt which he held against him, and caused execution 
to be issued on the judgment confessed by M. and levied on his pro- 
perty. Held—That on this state of facts a Court of Equity has juris- 
diction of a bill filed by M. to restrain B. from enforcing said judgment ; 
and that the answer of B. to such a bill, which merely denies that 
the judgment was confessed “upon the distinct agreement” alleged 
is insufficient to authorise a dissolution of the injunction. 


Error to the Chancery Court at Talladega. Before the Hon. 
David G, Ligon, Chancellor. 


Tue bill in this case was filed by plaintiff against defendants 
in error, and alleges, that on the 15th February 1844, he con- 
fessed a judgment in the County Court of Talladega in favor 
of the defendant, Barclay, for $1048, on which Barclay has 
had execution issued and handed to the sheriff, who has levied 
the same on slaves belonging to plaintiff, and will sell the 
same unless restrained, and that the judgment was confessed 
under the following circumstances: Executious had been is- 
sued upon certain judgments in favor of divers plaintiffs 
against William H. Moore, and placed in the hands of David 
A. Griffin, sheriff of Talladega county, and other executions 
in favor of different plaintiffs and against the same defendant 
had afterwards issued and been placed in the hands of Solo- 
mon Spence, the successor in office of said Griffin. Prior to 
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the time of his going out of office, Griffin had levied the exe- 
cutions in his hands on certain lands as the property of William 
H. Moore; and Spencer also, after he came into office, levied 
the executions in his hands on the same lands. Griffin and 
Spence both sold the lands, and plaintiff purchased at the sale 
of the former, and Barclay at that of the latter, at the price of 
$1,000, no part of which, however, was ever paid by Barclay. 
Barclay commenced an action against the tenant of plaintiff 
to recover possession of the lands, but before the trial term of 
the case, the said Barclay and plaintiff agreed between them- 
selves that plaintiff should assume to Barclay a debt due to 
him from William H. Moore, the precise amount not recol- 
lected, and save him harmless against the bid made by him at 
the sale of Spence, whenever Spence should be called upon 
by any of the creditors, who had executions in his hands, for 
the proceeds of the sale, and in consideration therefor, Barclay 
dismissed the suit, and executed a quit-claim deed to the plain- 
tiff for the lands. In pursuance of this agreement, the plaintiff 
assumed the amount due by William H. Moore to Barclay, 
and paid the greater portion thereof; and on the suggestion 
of Barclay, that, as he or Spence might be compelled to pay 
the money bid for the lands at any time when called on, and 
that he ought to be placed in a situation that would enable 
him to force it out of plaintiff as soon as it could be forced out 
of him or Spence, Plaintiff confessed the judgment, on which 
the execution now complained of has issued, with the distinct 
understanding that no money should be paid upon said judg- 
ment, unless the said Spence should be compelled to pay the 
amount of the bid by Barclay to some of the creditors whose 
executions were at the time of the sale in Spence’s hands, and 
should call on Barclay for the amount of his bid. The bill 
further alleges, that a contest arose among the creditors whose 
executions were in Spence’s hands, as to the proceeds of sale 
of the lands mentioned in the bill, and other lands of the de- 
fendant William H. Moore sold at the same time, and it was 
decided eventually in the Supreme Court, that the execution 
in favor of one Campbell, use, &c. against Wm. H. Moore and 
one Chandler should be first paid, but that said Campbell was 
subsequently, on bill filed by said Chandler, perpetually en- 
joined from collecting said execution: that the Branch Bank 
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at Montgomery was also a judgment creditor, whose execu. 
tion was in the hands of Spence at the time of said sale, and 
that its execution which amounts to more than the bid of Bar- 
clay, is entitled to the proceeds of the sale, and that the plain- 
tiff is by purchase from the Bank, the assignee of said judg- 
ment and execution, and is the person who alone is entitled 
to call on Spence or Barclay for the amount bid at said 
sale, all which facts are well known to Barclay: that Spence 
is insolvent, and since he has become so, there has been a pre- 
tended payment to him by Barclay of said bid, but the plaintiff 
charges that no money was paid thereon, and that the settle- 
ment was made by Barclay giving up to Spence evidences 
of debt which he held against Spence and had held for sever- 
al years, &c, 

The bill prays a perpetual injunction of said judgment and 
that defendant Barclay be temporarily enjoined from enfore- 
ing its collection, the latter of which was only granted, &c. 

The answer of Barclay admits that the plaintiff confessed 
the judgment but for $1048 15-100 instead of the amount 
named in his bill, and that execution has issued and been lev- 
ed as alleged. It states that afier his purchase at the sale of 
Spence and the institution of the suit for the recovery of the 
lands, plaintiff and himself made a verbal agreement by which 
plaintiff agreed to pay him the amount of his bid at the sale 
which was $917 12-100, and also to pay all the debts due 
by said William H. Moore to him, Barclay, and to Barclay, 
Stinnelt & Co., and he on his part agreed, that if plaintiff did 
so, he would execute to him a quit claim deed for the lands: 
that in pursuance of said agreement he executed to plaintiff 
a quit claim deed for a portion of the lands, and some time 
afterwards upon the representation of plaintiff that he was 
unable to make the payments in accordance with the agree- 
ment, and upon his request that defendant would indulge him 
longer and also execute a quit claim for the balance of the 
lands, which he, plaintiff, had already contracted to sell, de- 
fendant executed the quit claim deed to the balance of the 
lands, liquidated with him the debts owed to Barclay and to 
Barclay, Stinnelt & Co. and took from him the confession of 
judgment for the amount of his bid with interest thereon. ‘The 
defendant denies that plaintiff confessed said judgment “ upon 
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the distinct agreement” that no money should be paid on said 
judgment, unless the said Spence should be compelled to pay 
the amount bid by defendant at the sale of said land to some 
of the creditors, whose executions were in Spence’ hands 
against William H. Moore at the time of the sale of the lands: 
no such agreement was made by defendant with said plain- 
tiff as is incorrectly alleged in said bill, nor was any other 
agreement made with him than the one above set out in rela- 
tion to said confessed judgment: that at the time of this agree- 
ment, defendant informed plaintiff, what was then really true, 
that he had not paid Spence the amount of his bid, but had 
promised to do so whenever he called on him for it, and this was 
the reason why he wished the confession of judgment: that 
he does not know whether plaintiff is the owner by purchase 
of the judgment in favor of the Bank: that after Spence be- 
came notoriously insolvent, to wit, on the 21st September 1846, 
a judgment was rendered in favor of John F. Tompkies 
against said Spence and defendant as his security on a note, 
for nine hundred ninty-nine dollars and eighteen and three- 
fourths cents, which defendant paid off on the 14th Jan. 1847, 
under an arrangement with said Spence, that this payment 
was to go towards the discharge of the amount of said bid, 
and the balance of the bid, with interest to be calculated on it 
was to be credited on debts due by Spence to defendant, &c. 

Upon the coming in of the answers of Barclay and Spence, 
the latter of which was excepted to, a motion was made be- 
fore the chancellor in vacation to dissolve the injunction, which 
motion was sustained and the plaintiff entered an appeal there- 
from and now assigns it as error. 


L. E. Parsons, for plaintiff. 
Rics & Morean, for defendants, 


COLLIER, C. J.—The bill certainly states a case of which 
a court of chancery may take jurisdiction. It alleges a con- 
tract between the complainant and Barclay in positive terms 
under which the former confessed the judgment, and avers 
that it has been violated by Barclay, in causing an exeeution 
to be issued on that judgment though Spence was not called 
on for payment by any of the creditors whose executions were 
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entitled to the proceeds of the land which Barclay bid off. 
The allegations of the bill are explicit, that the quit claim deed 
was executed to the complainant upon his assumption to pay 
Barclay a debt due him by W. H. Moore, and the confession 
of the judgment to be paid when the execution. creditors who 
were entitled, should call on Spence for payment. It is alleg. 
ed that the debt of W. H. M., has been assumed and the grea- 
ter part of it paid: that no requisition has been made upon 
Spence, and none can be made, as the complainant is assig- 
nee of the Branch Bank at Montgomery of the only judgment 
and exeeution now operative, which was in his hands at the 
time the land was sold. 

It is supposed that these facts, even when coupled with the 
insolveacy of Spence are insufficient to sustain the jurisdiction, 
but it should be also alleged that the sureties in the official 
bond of Spenee were insolvent, so that the complainant could 
not enforce the payment of the judgment of which he is assig- 
nee either by motion or suit against them. ‘This argument 
we think cannot be supported. The complainant seeks relief 
upon the ground that his contract with Barclay has been vio- 
lated by the attempt to enforce a payment of the judgment in 
favor of the latter byexecution. Ifthe event has not occurred 
upon which an execution could rightly issue,.the complainant 
must have some remedy, by which he can arrest it. Here, the 
objection does not embrace matter arising subsequent to the 
rendition of the judgment, but rests upon an agreement pre- 
viously entered into, which induced its confession ; and in ad- 

_ dition to this,.a perpetual injunction is prayed upon an allega- 
tion of facts showing Barclay should not be required to pay 
Spence, and if he does, the money may be immediately deman- 
ded by the complainant under the execution, of which he is 
assignee. In this view of the case, it is clear that the relief 
sought cannot be afforded by a supersedeas and a consequent 
motion to quash. Lockhart et al.v. McElroy, 4 Ala. Rep. 
572. A.court of equity is alone competent to furnish a com- 
plete remedy by making a definitive adjustment of the rights 
of the parties, and to entitle the complainant to relief in this 
tribunal, it must in the posture of the case made by the bill be 
an immaterial inquiry whether Spence and sureties are able 
ta respond to the demand which the complainant might im- 
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mediately make, if he were to satisfy Barclay’s judgment. It 
is quite enough in resisting the enforcement of that judgment 
for him to stand upon his contract. 

The discharge by Barclay of Spence from the payment of 
certain demands due upon their private dealings cannot be 
recognized as a satisfaction: of the bid of the latter. If Spence 
returned the executions satisfied, upon proof of these facts, the 
court from which they issued would cause the return to be 
vacated. ‘The mandate of a fieri facias requires the money to 
be made, and it is not complied with, if the officer to whom it 
is entrusted receives demands against himself in payment. 
Cook & Lamkin v. Bloodgood, 7 Ala. Rep. 683. If then, the 
allegation of the bill upon this point be true, Barclay can claim 
nothing from the settlement he made with Spence, and the 
event upon which he can enforce his judgment against the 
complainant not having happened, his execution should be 
enjoined. 

It would operate great injustice to the securities of Spence, 
if Barclay should be allowed to satisfy his purchase of the land 
in the manner alleged in the bill, and thus make them liable 
to the complainant. Indeed it may well be questioned whe- 
ther they are obliged to acquiesce in such am adjustment, or 
whether they could not coerce a payment in money from Bar- 
clay, if necessary to their own protection. But however this 
may be, the complainant we have seer may still treat the mat- 
ter as open between Barclay and Spence. 

Thus far we have considered the case upon the bill alone, 
we will now enguire whether its essential equity is denied by 
the answer of Barclay. ‘This defendant denies that the judg- 
ment was confessed “upon the distinct agreement” that no 
money should be paid, or execution issue and be levied there- 
on, unless he should be compelled to pay the amount which 
he bid at the sale by Spence to some of the creditors of W. 
H. M., whose executions were in his (Spence’) hands. He does 
not know that the complainant is the assignee or proprietor 
of any judgment or lien which the Branch Bank at Mont- 
gomery may have owned, and therefore calls for proof of the 
bill on this point. It is admitted however, that the defendant 
did not pay Spence the amount of his bid for the land until 
several. years after the complainant’s purchase, and the pay- 
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ment was not made in money, but as follows: In the fall of 
1846, a judgment was rendered in favor of 'Tomkies against 
Spence and Barclay as his surety, for nine hundred ninety. 
nine dollars and eighteen and three-fourth cents including costs, 
founded on a note given by the former as principal, and the 
latter as his surety. By agreement between Spence and Bar- 
clay, the latter satisfies Tomkies’ judgment, and discharges 
Spence from the payment of eertain sums which he was ow- 
ing him, Barclay, and his partner, all which amounted to a 
sum equal to that at which Barclay bid off the land at the 
sheriff ’s sale, with interest thereon, and in consideration there- 
of Spence discharged Barclay from the payment of the pur- 
chase money for the land. 

It is needless to enquire what would be the rights of the 
parties in a court of law, conceding as he must do upon a mo- 
tion to dissolve the injunction the truth of the answer, so far 
as it negatives the allegations of the bill. In undertaking to 
execute to the complainant a quit claim deed to the land in 
the manner, and for the consideration expressed in his answer, 
Barclay impliedly affirmed, not only that he had bid it off and 
had the sheriff’s deed, but that he had paid for it so as to make 
his deed operative against W. H. M., and the parties whose 
executions were in the sheriff’s hands when the sale was 
made. The acceptance by the complainant of a deed fora 
part of the land after Barclay informed him that he had not 
paid Spence, but had promised to do so whenever required, 
did not relieve Barclay from making such payment, if he 
would make the contract obligatory upon the complainant, at 
least to the extent of money due to the sheriff. It may be that 
ifa sheriff receive in payment of an execution a discharge 
from a debt owing by himself to the defendant, that the sheriff 
and his sureties are estopped from showing that it was not 
paid with money. But however this may be, the plaintiff is 
not bound to resort to his remedy against the sheriff and his 
sureties, but may move to vacate the return of satisfaction and 
have another execution issued and levied, or if its predeces- 
sor had been levied on property which had been thus sold 
and paid for, he could cause the execution to be levied and 
the property resold. If the law were not so, the plaintiff might 
lose his debt if the sheriff and his sureties were insolvent. 








sl 


f 








JANUARY TERM, 1849. 165 





Moore v. Barclay et al. 


—_— 





The execution is the sheriff’s warrant, it is in the nature of 
a special authority, and we have seen it requires him to make 
the sum collectable in money, and does not authorise him to re- 
ceive something else as an equivalent; if he does so, his act is 
beyond the scope of his legitimate powers, and may be avoid- 
ed at the election of the plaintiff in execution. 

The allegation that the complainant is the assignee of a 
judgment and execution which entitles him to the money 
which Barclay should pay Spence in order to consumate his 
purchase, is not denied, so as to authorise the conclusion upon 
the motion to dissolve the injunction, that itis untrue. If then 
we look to the contract alone, Barclay should not be allowed 
to enforce his judgment, because he has not perfected his pur- 
chase so as to acquire any title. ‘This we said he was bound 
to do by the payment of the sum at which he bid off the land. 
The assignment under which the complainant claims, makes 
him in equity a creditor by judgment and execution, and en- 
titled to all the privileges and advantages which one thus sit- 
uated may exercise. We have seen that it would be compe- 
tent for him to move to vacate the sale to Barclay, because no 
such payment has been made as the law recognizes. If he 
could do this, why should he be compelled to pay Barclay 
the confessed judgment when he will not thereby perfect his 
title. Having notice of the manner in which Spence was paid, 
if all creditors were out of the way, could not W. H. M., ob- 
ject to the validity of the sale by the sheriff, and even assert 
his title against the complainant. Again: supposing the com- 
plainant should pay Barclay, he could not re-sell the land un- 
der his execution, without losing the land, or what he had thus 
paid. And if Spence and his sureties were insolvent, would 
he not lose either the amount paid his execution, or the land, 
as W. H. M. could not be called on a second time to satisfy 
the execution. It may perhaps also be asked whether the 
sureties of the sheriff if they were required to satisfy the com- 
plainant’s executions have not equitable rights, which entitle 
them to be subrogated to all securities the complainant may 
make available, and if he were to yield up the right to enforce 
satisfaction from the land, could not the sureties in a court of 
chancery insist that they should be discharged pro tanto. These 
are questions, which the decision of the case as now present- 
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ed, does not make it necessary to solve, yet they are suggest. 
ed by the record, and may be wothy of consideration in the 
progress of the cause. 

Viewing the complainant as a creditor of W. H. M., by 
judgment and execution, which entitle him to the money that 
Spence should have collected of Barclay, as well as a pur 
chaser from Barclay, and we are clearly of opinion, that the 
judgment against the complainant should not be enforced. We 
have stated the grounds upon which this conclusion is rested 
sufficiently to make ourselves understood. A court of equity 
is competent to consider the case as it may be deduced from 
the pleadings and make such a disposition of it as will effect 
complete justice according to law. 

We have not thought it necessary to consider whether the 
notice of the motion to dissolve the injunction should not have 
designated the place at which it wowld be made before the 
chancellor, or whether this court will regard an irregularity 
in the notice, on appeal from the order of dissolution as an 
available error. Be this as it may, we have seen that the in- 
jnnction should not have been dissolved. But even if the act 
requiring a notice, is merely directory (a point upon which 
we express no opinion,) we incline to think that a correct 
practice requires that the notice should be so precise as to in- 
form the complainant when and where the motion will be 
submitted. 

We have not done more than merely look into the answer 
of Spence, as it had no influence upon the decision of the 
chancellor, there being exceptions to it which were undecided. 
But our impression is that it contains nothing, if the excep- 
tions were disposed of, that would induce a result more favor- 
able to the defendant. We however leave all questions which 
may arise upon it for future consideration. We have but to 
add, that the order dissolving the injunction is reversed, and 
the cause remanded. 


Cutton, J., not sitting. 
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HARRISON vs. POOL. 


1. P., who was never married to, but lived with an illegitimate daugliter 
of R. B. H., had charge in South Carolina of certain slaves as his over- 
seer, Which he afterwards for fifteen years held possession of in this 
State, claiming and controlling them as hisown. R. B. H. within this 
time lived ia the immediate neighborhvod of P., end repeatedly spoke 
of the slaves as P.’s property, but when about to die executed a will, 
bequeathing them to P. in trust for the benefit of certain other slaves 
whom he attempted to manumit. The will, at the drawing up of which 
P. was yresent and gave the names of most of the slaves so be- 
queathed, required that he should, before he assumed -the execution 
of the trust, enter into bond Jor its faithful performance. After the 
death of R. B. H. and the probate of the will, K. H., one of the distri- 
butees of the estate, was appointed administrator with the will an- 
nexed, and demanded the slaves from P. P. surrendered them to 
him, and he kept them for two years, when they were distributed un- 
der an order of the Orphans’ Court, and some of them carried to other 
States, P. having actual notice of the Orphans’ Court proceedings and 
of the consequent division of the slaves, and making at the time no 
objection to either. MMe/ld—I. That in a suit by P. against K. H. for 
the recovery of the slaves, it was not competent for him to prove that 
before he surrendered the slaves, J. H., one of the distributees, told 
him that if any of them fell to his share he would make him “a com- 
pliment” of them ;—II. That the record of the proceedings in the Or- 
phans’ Court touching the distribution of the slaves was admissible 
evidence for K. H.;—III. That a receipt from P. to the administrator 
for “all demands in full against the estate,” if he claimed under the 
wil, was relevant, but, if he claimed by independent title adversely to 
the estate, irrelevant testimony ;—IV. That it was competent for K. H. 
to prove the application of P. to the Register in Chancery to enter in- 
to the bond required by the will, as conducing to show that he cousid- 
ered the slaves as passing by it. 

2. Where the possession of property is acquired and held for a time in 
subordination to the title of another, to render it adverse, there must 
be a disclaimer of the original title and an actual hostile possession of 
which the true owner had notice, or which is so ostensibl2 and noto- 
rious as to furnish a reasonable or prima facie presumption of notice. 

3. An adverse possession of personal property for more than six years 
gives a complete title, without reference to the intention or understand- 
ing of either or both of the parties at the time of its delivery. 

4. If P. having the title to slaves, recognises the right of R. B. H. to dis- 

pose of them by will, and upon a demand by the personal representa- 

tive of R. B H. surrenders them to him, and with actual notice of all 

















168 ALABAMA. 


Harrison v. Pool. 








the proceedings, stands by and suffers them, without objection on his 
part, to be divided, under an order of the Orphans’ Court, among the 
distributees of the estate, and carried by them into other States, he is 
estopped from setting up against such personal representative any 
claim for or on account of said slaves. 


Error to the County Court of Dallas, Tried before the 
Hon. A, J, Saffold. 


Detinve for a number of slaves by defendant against the 
plaintiff in error, who was the administrator with the will an- 
nexed of Richard B. Harrison, deceased, and also a distribu- 
tee of his estate, The slaves in controversy belonged to the 
decedent in South Carolina, and were in charge of the defen- 
dant in error as his overseer. The latter lived with an ille- 
gitimate daughter of the decedent as his wife, but they were 
never married, The decedent and defendant in error removed 
from South Carolina to this State, and the slaves after the re- 
moval remained in the possession of the defendant for some 
fifteen years, and were worked by him on lands which were 
said to belong to the decedent and were situated near his re- 
sidence. During the time defendant had the slaves in pos- 
session, he publicly and notoriously claimed and treated them 
as his own, aud the decedent repeatedly spoke of them as the 
defendant’s property. Just before the decedent’s death, he 
executed a will, by which he bequeathed said slaves to the 
defendant, in trust for the benefit of other of his slaves whom 
he attempted in his will to manumit, and required that the de- 
fendant should, before he assumed the execution of the trust, 
enter into bond for its faithful performance. The defendant 
was present when this will was made, and gave to decedent 
the names of the slaves so bequeathed. After the decedent’s 
death, the plaintiff in error as his administrator demanded the 
slaves of the defendant, who surrendered them to him. The 
plaintiff kept them in possession about two years, and they 
were then distributed under an order of the Orphans’ Court, 
the distributees executing to the administrator refunding bonds, 
and some of them, who resided out of this State, took the 
slaves allotted to them along with them, ‘The defendant 
proved that one of the distributees of the estate informed him, 
before he surrendered the slaves to the administrator, that if 
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any of said slaves sued for should fall to his (the distribu- 
tee’s) share, he would make him “a compliment” of them.— 
The plaintiff objected to this testimony, but the court refused 
to exclude it. ‘The plaintiff proved actual notice to the de- 
fendant of the proceedings in the Orphans’ Court touching the 
distribution of the slaves, and of the division made under it, 
and that he took no steps in opposition to it, and in connection 
therewith offered in evidence a transcript of said proceedings 
in the Orphans’ Court, to which the defendant objected, and 
the court refused to allow it to go the jury. The plaintiff also 
offered to read in evidence, after first proving the signature, 
two receipts given by the defendant to the plaintiff in error 
whilst said slaves were in the possession of the latter, by the 
first of which he acknowledged to have received from him as 
administrator “all the demands in full” which he had against 
the estate, and by the other “all the notes and accounts” which 
the estate had against him, and which were given up “accord- 
ing to the request” of the deceased, and proved that at the time 
the will was drawn the deceased said to the defendant that 
there were various demands between them, and he believed 
defendant would fall in his debt on a settlement, but that he 
wished no claim made upon him, and that no claim should be 
made by either party against the other, to which the defendant 
then agreed. ‘The defendant objected to the reading of the 
receipts, and the court sustained the objection. The plaintiff 
further offered to read in evidence an entry on the minutes of 
the Register in Chancery at Cahawba, in the following words, 
having first proposed to prove it by the Register: “ Before the 
Register, this 28th May, A. D. 1844: in the matter of the trus- 
teeship under the will of Richard B. Harrison. This day came 
before the Register Ephraim Pool, appointed trustee under-the 
will of Richard B. Harrison, deceased, and applied to give 
bond and qualify as such trustee, which application is refused 
by the Register.” It was shown that this application was not 
made by the defendant in person, but by his attorney with his 
knowledge and consent. ‘The defendant objected to the read- 
ing of this entry, and the proof proposed to be connected with 
it, and the court refused to let it go to the jury. 

The court charged the jury, that if Pool had just reason to 
believe and did believe that Harrison intended the negroes for 
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his benefit, and under this belief held them, openly using and 
claiming them as his own, this would be such an adverse pos. 
session as would ripen into a title in six years ; but that if they 
believed that Pool acquired the possession of the slaves from 
said Harrison as a loan, and that such was understood to be 
the character of his possession both by himself and Harrison, 
no length of time would ripen his possession into a title. The 
defendant below asked the court to charge the jury, that whe- 
ther it was a gift or loan depended on the intention of Richard 
B. Harrison, and that if Pool was in doubt as to what his in. 
tention was, it was his duty to inquire and ascertain such in- 
tention, which charge the court refused to give. He also asked 
the court to charge that the plaintiff is not entitled to recover 
in any event except for the slaves in the defendant’s possess- 
ion, which charge the court refused, and instructed the jury 
that it was immaterial whether the defendant had the slaves 
in possession or not at the time the suit was instituted, provi- 
ded he had them in possession at any time before. 

To the several rulings of the court, to the charges given, and 
to the refusal to give the charges requested, the defendant ex- 
cepted, and now assigns them as error. 


Hvnter, for plaintiff in error. 
G. W. Gay e, for defendant. 


CHILTON, J.—This was an action of detinue, brought 
by Pool against the plaintiff in error to recover certain negro 
slaves described in the pleadings. There was a verdict for 
the plaintiff below. Upon the trial a bill of exceptions was 
sealed by the presiding judge, which sets out the proof in e2- 
tenso, and upon which the errors are assigned in this eourt— 
There was proof conducing to show that the slaves in contro- 
versy had belonged to Richard B. Harrison, who had at one 
time resided in South Carolina, where the defendant in error 
had been an overseer for him and in charge of said slaves in 
that capacity: That afterwards, and for some fifteen years 
prior to the institution of this suit, the defendant in error claimed 
said slaves as his own, and repeated declarations of Harrison 
were proven, by which in speaking of said slaves, he men- 
tioned them as “ Pool’s negroes ;” that after their removal to 
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this State, Pool remained in possession of the slaves, but re- 
sided on land said to be owned by said Harrison, and situated 
a few miles distant from his residence ; and that Pool occasion- 
ally lived with the reputed illegitimate daughter of Harrison as 
his wife, but was never married to her. It was further shown 
in the proof, that Harrison a short time before his death made 
a will bequeathing these slaves to Pool, in trust for the benefit 
of certain other slaves, whom he attempted to manumit by his 
will; that Pool was present at the time of his making this will, 
and gave him the names of the slaves so bequeathed, and 
made no objection; and that the provisions of the will reqtiired 
Pool, before he entered upon the execution of the trust, to en- 
ter into bond for its due performance. 'This will was admitted 
to probate. After the death of Richard B. Harrison, the plain- 
tiff in error administered upon his estate and demanded the 
slaves of Pool, who surrendered them to him, and after keep- 
ing them some two years, a division of said Richard B. Har- 
rison’s estate was made, and these slaves were apportioned 
with the other property, by the order of the Orphans’ Court, 
among the severai distributees of the estate, who gave the 
usual refunding bonds to the administrator, and some of them, 
residing without the limits of this State, took their portions of 
said slaves with them. 

In the court below, Pool, the plaintiff, was allowed to prove 
by John Harrison, one of the distributees, that he, the witness, 
had informed said plaintiff, previons to his surrendering the 
slaves to the administrator, that if any of said slaves should fall 
to his share, he (to use his own words) would make “a com- 
pliment” of them to said plaintiff. It is insisted by the defen- 
dant in error, that this proof was properly admitted as show- 
ing the inducement of Pool to give up the slaves, and explain- 
ing the quo animo he parted with thera. The argument does 
not sustain the position. ‘The administrator, who is the plain- 
tiff in error, and to whom the property was delivered, was 
neither party nor privy to the conversation. It is not even 
shown that he had knowledge of it before the distribution of 
the property by the order of the Orphans’ Court. Upon what 
principle then can he be injuriously affected by the promises 
or declarations of a third party, with whom he had no connec- 
tion in any way whatever? We cannot conceive how such 





















172 





ALABAMA. 


Harrisou v. Pool. 








proof can be admitted legally against him. ‘The declarations 
were not made at the time of the delivery, so as to constitute 
a part of the res geste, and although they would doubtless be 
received as evidence iu a suit by Pool against John Harrison, 
the witness, they are as to the administrator res inter alios, and 
clearly inadmissible. Redman v. Roberts, 1 Iredeil’s Rep. 479; 
Hanberger v. Root, 6 Watts & Serg. 431; Perry v. Graves, 
13 Ala. Rep. 246. 

The record of the Orphans’ Court, which the court excluded, 
and which showed a distribution of the property sued for 
amortg the distributees of the estate, was clearly admissible as 
evidence. It was offered in connection with proof, showing 
that the plaintiff below was fully apprised of the proceedings 
which it recited, to show that the slaves then in defendant’s 
possession had been allotted to him upon a distribution of the 
property of the estate, and thus to make out his title. Pool 
having upon the administrator’s demand of the property de- 
livered it up to him as assets of the estate for distribution, not- 
withstanding he may have been assured by some of the dis- 
tributees that they would relinquish to him whatever share of 
said property might fall to them, could not hold the adminis- 
trator responsible for the slaves which had by order of the 
court been distributed and thus placed out of his possession 
and beyond his control. The proof should have gone to the 
jury, so that they might determine whether the distribution 
which it evidenced was not in accordance with and a con- 
summation of the intention of Pool in making the surrender, 
and to show that the administrator had been legally divested 
of a portion of the slaves for which he was sought to be 
charged. ‘The record showed the action of the court and of 
the adminis‘rator predicated upon the conduct of Pool in sur- 
rendering the property, and that the slaves then in the defend- 
ant’s possession had been allotted him as one of the distribu- 
tees of the estate. Suppose that the whole of the slaves had 
been allotted to the defendant, and the other distributees had 
received an equal number of the slaves of the estate about 
which there is no controversy, should not the defendant be 
allowed to say in answer to Pool’s demand for the slaves of 
him—*You placed them in the hands of the administrator of 
the estate as assets for distribution—that distribution has been 
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made, they have fallen to me as my portion of the estate, and 
I have never either directly or indirectly acknowledged your 
claim, nor consented to yield to you my proportion of said 
slaves; and since as a consequence of your act in surrender- 
ing the slaves and in consummation of the purpose for which 
the surrender was made the slaves are allotted to me, you shall 
not be allowed to take advantage of your admission to my 
prejudice.” We think it very clear that the record of the dis- 
tribution of the property, connected with Pool’s surrender of it 
to the administrator for that purpose, was legitimate and should 
not have been rejected. 

If Pool had claimed the slaves under the will of Richard 
B. Harrison, then the receipt from him in full of all demands 
given to the administrator would certainly have been relevant 
testimony as conducing to show that he had no claim or right 
of action against the estate. The word “demand” would cer- 
tainly embrace the claim which he might assert against the 
estate for the slaves, as according to Lord Coke, it is the most 
comprehensive term known to the law except the word claim, 
and a release of all demands releases “all mixed actions, a 
warranty, which is a covenant real, and all other covenants 
whether real or personal, conditions before they are broken or 
performed, and after annuities, recognizances, obligations, 
contracts,” &e. Coke Lit. 291, b. If however he claimed the 
slaves, independent of the estate and by title adverse, then it 
is equally clear that the receipts were wholly erelevant and in- 
admissible. 

The County Court also erred in rejecting the record 
of Pool’s application to the Register of the Chancery 
Court to give bond, according to the will of Richard B. Har- 
rison, as preparatory to his entering upon the trust which he 
supposed the will created. 'This proof was condusive to show 
that he considered the property as passing by the will, and in 
connection with the proof of his presence when the will was 
made and his having furnished the testator assistance in its 
execution, was proper for the consideration of the jury. If 
the application was made by counsel as a mode of obtaining 
possession of the slaves, and not for the purpose of acquies- 
cing in the title which is asserted by the will, and Pool was 
merely induced to resort to the remedy upon the advice, that 
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he would be entitled to-the absolute property in the slaves, if 
he could obtain them in that way, this would go far to destroy 
the effect of such evidence, but would not render it incompe- 
tent. ‘The jury should determine upon the weight which it 
should have as an admission by Pool of property in the testator. 

As this case will have to go back, it is proper that we 
should briefly state the law arising upon the charges which 
were asked and refused in the court below, and also upon 
those given, as a guide for the future conduct of the cause. 
Adverse possession is a question of fact, to be determined by 
the jury, according to the rules which the law prescribes. 
Where the possession is acquired and held for a time in sub- 
ordination to the title of the true owner, then, to constitute an 
adverse possession, there must be a disclaimer of the original 
title, and an actual hostile possession of which the true owner 
had notice, or which is so ostensible and notorious as to fur- 
nish a reasonable, or prima facie presumption of notice. If 
Pool held the property adversely as above stated, it is wholly 
unimportant whether at the time it was delivered, Richard B. 
Harrison considered the property as loaned to him or not, for 
if Pool esteemed the property as having been given to him, 
and under that belief, asserted claim to it,as his own and held 
it notoriously adverse, his possession after the expiration of 
six years, from the commencement of such adverse possession, 
would ripen into a complete title, errespective of the intention 
of Richard B. Harrison. So also, if the property had been 
originally loaned, and so understood by both parties, but Pool 
afterwards disclaimed the title of the lender, and held adverse- 
ly under such circumstances as to charge the lender with no- 
tice of his disclaimer and adverse possession, the property 
would vest in him after the expiration of six years from the 
commencement of the adverse possession. [It is laid down 
generally, and we think correctly, that an adverse possession 
for a length of time which makes out a title under the statute 
of limitations, may be set up against any title whatever. Brad- 
street v. Huntingdon, 5 Peters, 438; Jackson v. Deflendorf, 3 
Johns. Rep. 267; Angel on Limitation, 396, and note 1, (2d 
edit.) See also Kitty v. Fitzhugh, 4 Rand. 600; Ratrie vy. 
Saunders, 2 Har. & John. 327; Callis v. Tolson, 6 Gill. & 
John. 90; Smart v. Baugh, 3 J. J. Marshall, 363. 
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In this case the property was delivered to the administrator as 
assets of the estate for the purpose of having the estate settled, 
and the question was presented in the court below, whether the 
administrator was liable in this action of detinue for the pro- 
perty which had, under the order of distribution, gone into 
the hands of the other distributees of the estate. We need 
not discuss the question, whether if a bailee dispose of proper- 
ty in accordance with the terms of the bailment, and in ig- 
norance of the rights of a third party, he can be made liable 
in an action of detinue for the property thus disposed of. 
Lee v. Matthews, 10 Ala. Rep. 682; Pool v. Adkinson, 1 
Dana’s Rep. 110. But confining our opinion to the law aris- 
ing upon the facts of the case before us, we feel quite sure 
that if the property was delivered up by Pool upon the admin- 
jstrator’s demand, as assets of the estate of Richard B. Harri- 
son, and Pool did not at that time, nor at any time previous 
to the distribution of the property among the several distribu- 
tees by order of the Orphans’ Court, assert or make known 
his claim to the administrator, then he is estopped from setting 
up such claim. The rights of third parties, who have acted 
upon the admission which his relinquishment implies, have be- 
come vested, the settlement of the estate so far as a distribu- 
tion of the property is concerned, has been based on such 
admission; the other distributees have received their portion 
of the property, and to hold the administrator liable in detinue, 
oer any other action for the slaves thus voluntarily surrender- 
ed and distributed by a court of competent jurisdiction would 
equally oppose the principles of law and the plain dictates of 
justice. It would be to make the administrator responsible 


‘for the plaintiff’s own folly in delivering up property as be- 


longing to the estate which really belonged to him; ard a 
further consequence of the plaintifl’s recovery would be to 
overturn the proceedings of the court distributing the slaves, 
and to involve the estate in another settlement after the slaves 
shall have been restored, or to turn the administrator round 
to his action upon the refunding bonds which he had taken of 
the distributees for his indemnity. See as to: estoppel, Robi- 
son v. Coker 11 Ala. Rep. 472! Gamble v. Gamble’s adm’, 
ib. 976, and cases cited from 3 C. & P. 136, See also the 
numerous authorities collated in 1 Sup. U.S. Digest, 566-7 ; 
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2 U. S. Digest, 205; 2 Phil. Ev., note 192, p. 199, et seq— 
If, as the proof indicates, Pool was induced to surrender the 
slaves upon an assurance of some of the distributees that he 
should have as a donation whatever share of the slaves might 
fall to them, we will not say he could not recover from the 
party making such promise the share allotted to him; but it is 
not pretended, as we have before stated, that the plaintiff in 
error made any such promise, or knew that any one else had 
done so. As to him, then, the doctrine of estoppel en pais ap- 
plied. It follows that the charge asked by the defendant be- 
low, under the facts of this case, “that the plaintiff could not 
recover in any event except for the slaves in the defendant's 
possession at the commencement of the suit,” was more favor- 
able to the plaintiff against whom it was asked than the law 
would warrant, and should have been given. 

It is unnecessary to examine the other points raised, as it 
is not probable they will arise on another trial. 

Judgment reversed, and cause remanded. 





